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PREFACE

The distinctive personality of a people depends upon their
culture and the culture of a people is an aggregate. It is made
up of borrowings which help to form a distinct pattern of life.

This culture is best seen in the laws which these people have
adapted by a process of rejection and assimilation and made dis-
tinct for themselves.

The Malay converted to Islam, but through that Islamic Law
which was first spoken in ‘Arabic to an ‘Arab people, he re-
asserted his Malay self, and gave to that distinct self a legal recog-
nition of right under the term Malay ‘Adat or Malay Customary
Law. Thus what is Islamic Law in Malaya, is in fact a ‘Malayized
Islamic Law.

To illustrate here is an incident which now falls into place:
In 1958 the writer was at the home of the Mufti of Trengganu
who is of part ‘Arab origin, when a Malay civil servant from
Kelantan came to see him. The Malay's complaint, in rather
strong terms, was that the Mufti, in the name of Islam, was
attacking the Malay fisherman’s habit of making an offering to
propitiate the spirits of the sea.

The Malay alleged that the Mufti, in attacking this practice,
was, as a person of ‘Arab Culture rather than as a man of Islam,
attacking an aspect of Malay Culture. The practice of propitiat-
ing spirits is shirk or polytheism, the most repugnant of things to
monotheistic Islam, but it was part and parcel of Malay folk-life
in that arca. The Malay would not even admit that there was
anything irreconcilable in this situation.

Indeed to approach Islam in Malaya from a ‘pure’ Islimic
point of view, would be to attack not one, but many, elements of
what constitutes this distinctly Malay Folk Culture.



For although Malays are Muslim one and all, Islam alone
does not determine the life pattern or belicfs of the Malay mass.
Those Malays who would insist on making the equation fit are
apt to be isolated by their people; witness our dear late Tunku
Hussein bin Yahya of the matrilincal ‘Adat Perpatch State of Negri
Sembilan, who was ‘banished’ to the ‘patrilineal’ ‘Adat Temeng-
gong State of T for his insi on the li of
the patrilineally orientated Islimic Law of Inheritance (Fard@'id)
in a matrilineal area where woman is not only the exclusive
“trustee” of the tribal lands, but where she is the receptor of
political sovereignty — in the sense of tribal office.

We must bear in mind that Islimic Law in Malaya is further
complicated by the influence of British law as it has appeared
through the decisions of various British Colonial judges. Thus
not all decisions of the Courts reflect Malay ethics or Malay con-
cepts of right and wrong, for example, matters of family law and
property, and these decisions are cited and carried forward. The
imposition of Anglo-Saxon concepts is clearly seen in Singapore
where we even find that particular wagfs, or trusts, which are
quite proper according to Islam, have been disallowed as not pro-
perly constituting trusts when judged, not against Islamic or
Malay concepts, but against Anglo-Saxon concepts of what right-
fully constitutes a trust, or what is properly ‘charity’, etc.

Thus our Malayo-Islimic Law has been further legally over-
laden in certain i by Anglo-S: lements which are
sometimes contradictory in their essential concepts. With the
transfer of political sovereignty there is much that commends
itself to reconsideration.

It may be said that our era is the era of Ideology, of a
struggle for better forms, more rational institutions. Sometimes
in this ideological sweep there is a tragic failure to examine first
the indigenous forms, to seck if possible an indigenous and there-
fore a hard-rock basis for this building of a People’s grand future.
There is too often the assumption that all of yesteryear must be
anachronistic. But is this so ? Is it possible that a distinct people
have no distinct contribution to make to human institutions — no
contribution reflective of their own distinct reality ?

To give an objective answer to this question we must first
look to the particular institutions and forms of a people — not as




persons already committed, if even unconsciously, to other forms,
but as ‘neutral’ human minds — if one might use the term. But
before one can so analyse, the basic materials are needed: the
delineation and documentation of a culture, of its institutions, of
its forms, and of its laws.

“To know one’s self is the most glorious of all Jihads®, thus
spake Muhammad. To that Jihad of sclf-knowledge, and often
to what has become of oursclves, and to an eventual self-assess-
ment and perhaps a sclective self-assertion, and a possible con-
tribution to that future world of Man’s new forms, this book is
humbly contributed.

SHIRLE GORDON,
Editor.






PUBLISHER'S NOTE

The research presented herein is but one of the subjects of
an overall research project on Islim in Malaya.

We should like to tell you how this project came into being.
Many in Malaya have felt that Islim has had a pervasive
influence, but little or nothing had been published on the subject.
It was felt that no one individual was qualified to deal with all
of its ramifications — a group study was necessary.

This group was formed in 1957 under the guidance of
Malaya’s Grand Old Pandita, Pak ZA'BA or Dr. Tuan Haji
Zainal Abidin bin Ahmad. The work brought forty-nine people
together, all but a few of whom were Malayans.

A Committee was formed to sponsor the project: Dr. Za‘ba
as Chairman, Nazir Mallal as Honorary Treasurer, this writer as
Organiser and General Editor, Francis Thomas, then a Minister
in the Singapore Government and Gerald de Cruz, then Research
Director of the ruling party.

Public funds supported the work of finding those qualified,
organizing and editing materials, and carrying out necessary
translations. Those who gave their time, experience, money and
most of all their dedication, gave without it being possible to
demonstrate that this endeavour would have a meaningful con-
clusion. To those scattered many belongs our gratitude.

After two years of work the realization of the overwhelming
need for further research into other aspects of the society was
such that a blueprint of a permanent research institute was drawn
up by Professor Fatimi and this writer. This visualization was
shown to H. H. Prince Sadruddin Aga Khan on his visit to
Singapore and it was he who assured to us a grant sufficient to
found the Malaysian Sociological Research Institute. The signa-
tories to the Memorandum and Articles of Association are:



Dr. Tuan Haji Zainal Abidin bin Ahmad (ZA‘BA), the first
Chairman of the Board of Governors,

Dato Sir Mahmud bin Mat, the first Vice-Chairman of the
Board of Governors.

Nazir Mallal, the first Honorary Treasurer of the Board of
Governors.

Shirle Gordon, Honorary Secretary of the Board of
Governors and Director of the Institute.

Professor S. Q. Fatimi, onc of the initial members of the
Board of Governors.

Dr. Quah Quee Guan.

Dr. Ho Yuen, who later agreed to serve in Prof. Fatimi's
stead on the Board of Governors and is now Chairman
of the Board.

The M.S.R.I., a non-profit organization, was inaugurated on
November 27, 1959, with Prince Sadruddin generously agreeing
to serve as its Patron. In October, 1960, the M.S.R.IL was
declared “an institution of a public character” by the State of
Singapore, a status also recognized by the Government of the
States of Malaya. Contributions are tax-deductible.

The Objects of the M.S.R.I. setting forth the why of its
formation are:

(a) To analyse the existing cultures of Malaysia and
Malaya in particular in order to determine both their
essential character and their ultimate objectives.

(b) To contribute towards the crystallization of Malayan
consciousness through a discovery of the factors of
unity in the national life as manifest in the cultures
of Malaya in their continuous stream.

(¢) To encourage the development of a functioning intell-
igentzia within the Malayan context.

(d) To preserve and consolidate the national heritage in
such form as it may exist.

(e) As a part of object (a) above to research into the
phenomenon of Islam in Malaya and its impact on
the plural society.




(f)

(g)

(h)

(i)

()

(k)

[0}

(m

(n)

As a part of object (e) above to carry on, further the
purpose, the intent and the subjects dealt with in the
project: ‘Islam in Malaya’.

To foster and encourage the research of any intel-
lectual of this country within the scope and not con-
trary to the direction of the Institute as set forth above
and the Institute shall retain the copyright thereof.
As part of the objects stated above, to set up a
Scholarship/Fellowship Fund to give Scholarships
and/or Fellowships to people considered suitable mate-
rial in order to enable them to further their rescarch
or studies in the manner and according to the con-
tinuous direction of the Institute. They shall be res-
ponsible to the Institute for any research or studics
which they shall embark upon and the Institute shall
retain all rights thereto including full copyright to all
such works. Such studies do not necessarily mean
a study course in a recognized Institution.

To foster and/or publish any work, in any language,
the Institute deems of national value and the Institute
shall retain the copyright thereof.

To foster the use of Malay as the National Language
in the additional publications of the Institute.

To disseminate the work of the Institute among the
masses and to bring awareness (o and encourage know-
ledge of its objects and its work.

For the purpose of carrying out the objects stated
above to establish under the Institute a full research
and reference library.

To receive, purchase, hire or build premises and all
equipment necessary for publication in accordance
with the objects set out above.
To reccive, purchase, hire or build premises to house
the Institute and/or lodge research workers in an
atmosphere congenial to research.



(0) To take such steps by personal or written appeals,
public meetings or otherwise as may from time to
time be deemed expedient for the purpose of procur-
ing contributions to the funds of the Institute in the
shape of donations, annual subscription or otherwise.

Since its inception the M.S.R.I. has moved forward to
publish the results of its research, follow up on collateral mate-
rials which were uncovered and commence further research; to
publish a tabloid called Benih in the Malay edition, Seed in the
English edition and Chung-1ze in the Chinese edition, and to
publish Inrisari, a scientific quarterly whose initial numbers con-
tain original research of M.S.R.I. [Intisari deals with but one
subject per issue and includes reproductions of the original work
of Malaysian artists.

M.S.R.1. has endeavoured to build up an Associate Member-
ship of those who would freely contribute their talents; has estab-
lished a Regional Office in Kuala Lumpur, purchased premises
in Singapore; expanded its Board of Governors to include
representatives of diverse institutions, and attempted to consolidate
its funds so that its work can continue.

We commend to you this volume, those published and those
in publication (as listed on the dust jacket) and ask for your
support; intellectual, moral or financial.

SHIRLE GORDON
Singapore,
July, 1965.



EDITOR'S NOTE

This book presented an unusual problem of transliteration.

What appears as a final /2 on words such as Sunnah, Shari‘ah,
Hanifah, etc. is in fact not ;i but the Arabic ta marbiita ie. the
joining 1, so called because it is pronounced with the first vowel
of the next word. However, if there is no word after ta@ marbata
it simply becomes a short a quickly pronounced, which is often
wrongly transliterated as ah.

This is for such words from an Arabic point of view.

But while the Malay language initially assimilated these words
into a Malay written in a varied and augmented form of Arabic
script, Malay, unlike Arabic, was subsequently romanized, under
the influence of the English language, (rather than Dutch as hap-
pened with Indonesian Malay).

And in Romanized Malay they do put such an / at the end
of Sunnah etc.

However, we have given what we hope is a comprehensive
Glossary of Legal Terms where, when the word is cited under the
Arabic column, we have omitted the final /.

A more embarrassing phenomenon is the word mur'ah, also
spelt matta'ah in some Malay States. In Malay this means
‘consolatory gift' given to a woman on divorce, and so we have
used it; but in Arabic unfortunately it means ‘temporary marriage’,
and survives today in the language only with the worst possible
connotation.

Thus do not assume meanings; please see the Glossary to
avoid misunderstanding.

We must thank Mr. S. A. Ali for having been the first to react
and underline the necessity for such a note.

We have attempted to show the differences in spellings in
Parts II, 111, TV where we discuss the theoretical position of
Islamic Law and Islamic Law in Malaya on any particular subject.



Here we would, for instance, use the Arabic wagf when discussing
the institution of ‘pious foundations’ per se, and wakaf when dis-
cussing the institution in Malaya; so with a ‘judge’, in Arabic
Qadi, in Malay Kathi or Kadzi.

We hope that this will assist Malaysians who might be en-
couraged to read further into the roots of a portion of their law
and who would be at a loss to find wakaf, Kathi, or some other
such Malay variation when going through the books on Islimic
Law.

Shirle Gordon.
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The Sower, symbolic of the Malay proverb:

“Cast good seed into the sea,
and an Island will  grow”.




SOURCES AND DEVELOPMENT OF MUSLIM LAW

THE RELIGIOUS BASIS OF MUSLIM JURISPRUDENCE

It is only ... ‘exertion’ that God has enjoined
on them, not the ‘certainty of exactitude'
which they may not reach.

Shafi‘, al-Risala






THE RELIGIOUS BASIS OF MUSLIM JURISPRUDENCE

SLAM literally means submission to the will of God and the
Iwill of God is that we should pursue husn, that is beauty of

life and character and avoid qubh, that is ugliness of life and
character. What is husn or morally beautiful and what is qubli
or morally ugly, can only be di d from divine 1 ion.
The value of each human action must be considered in the sight
of God; its earthly consequences are incidental. What is morally
beautiful must be done; what is morally ugly must not be done.
That is the path to be pursued, the Shari‘ah.

The word Shari‘ah is the name given to the whole system
of the law of Islam, the totality of God's commandments. Each
one of such commandments is called hukm (pl. ahkam). The
Shart‘ah is defined as “that which would not be known had there
not been a divine revelation™,! This definition is wide cnough
to include all the divine revelations, including those made by the
Hebrew Prophets and Jesus, but the divine revelations through
Muhammad are considered as confirming the earlier revelations,
and thercfore constitute the Shari‘ah in its purest and final form.
Only what is expressly stated in the divine revelations or may be
inferred from them properly comes under the Shari'ah. The
Shari‘ah embraces all human actions; it is, therefore, strictly not
law in the modern sense but might be regarded as a guide to ethics.

The Muslim term which corresponds more closcly to law
is figh. Figh is defined as “the deduction of the Shari‘ah values
relating to conduct from their respective particular (rafsil)

st Tawdilh p21. The word Shariah is somctimes
confincd 1o the Diving law 1ai down in. the Qurian and through the
Prophet. Sce Fanuki, Islamic Jurisprudence, pages 12-19. In this
view the Qur'an and the Sunnah of the Prophet contain the Shari‘ah
of the Muslims but when the Muslims seek to understand the Sha-
+i'ah and apply their understanding of the Shari'ah to any particular
matter their conclusions become the human interpretation of the
Shari'ah, namely figh.
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evidens A Sharitah value (hukm Shaiah) is defined as
the quality determined as a result of divine revelation ¢.g. the fact
of a human act being prohibited in the Shariah is its Shart'ah
value. The Shart'ah evidence (adillat ash-Shart‘ah) are the pre-
scriptions contained in the Shari‘ah, and with reference to the
source from which these evidences are obtained, four types of
Shari'ah evidences arce distinguished, namely, the Qur'an, the
Sunnal®, \he ifmat and giva The use of the word ‘conduct’
(*amaliyyat), excludes that part of the Shari‘ah which deals with
matters of belief (i'7igadiyyatr) and matters of ethics (wijdaniyyat),
but it still makes figh wider than law in the modern sense inasmuch
as figh includes not only civil transactions (muc@amalar) but
also religious ritual (‘ibadar). The use of the word “deduc-
tion” in the definition excludes knowledge derived from another
person and points to the need for personal enquiry and thought.
To be a fagih or a jurist a man must have the quality of inde-
pendent judgment. The term particular (fafsili) in the defi-
nition indicates that the premiscs which the figh uses are not
immediately and directly obtained from the four Shart'ah evidences,
namely the Qur'an, the Sunnah, the ijma’ and givas. These
evidences are too general (ijmali) as they stand and are not avail-
able for the purpose of figh until they have been reduced by a
particular science to logical propositions each relating to one
particular sct of values, The particular science which prepares
its premises for figh is the usil al-figh, which has been defined as
the scicnce of the principle whereby one reaches figh in the truc
way."  The usiil al-figh determines only those principles which are
necessary for reaching the figh. It does not concern itself with less
immediate subjects like language and syntax or dialectics (kalam)
although they too are necessary. The subject matters of wgal
al-figh are the four Sharf'ah cvidences, that is the Qur'an, the
Sunnah, ijma* and giyas. Tt provides for the figh certain general

2, . Mohammiedan Theories of Finance, p24; Al-Haskafi defines
the science of the derived substantive legal rules as acquired
particular sources” — Durr al-Mukhtdr, quoted in S. Mah-
masani, The Philosophy of [urisprudence in Islam. translated by
Farhat . Ziadeh (Ziyadah).
3. Sunnah: Model Conduct of the Prophet
4 I Consensus, Agreement.
5. Analogical deduction
6. Sadr ash-Shari'ah, op. cit., p27
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propositions to be used by figh in deriving the provisions of the
law applicable to particular cases. For example usal al-figh tells
us that in such and such conditions ijma’ constitutes an evidence
for the establishment of a Shari‘ah value. Figh takes this pro-
position as a premise and deduces from it the conclusion that a
particular practice is lawful because there is ijma to that effect.
Hukm or a rule of law is defined by the Muslim jurists as
“that which is establishcd by a communication (khitab) from God
with reference to men's acts, expressive cither of demand or
prohibition or indifference on His part or being merely declaratory”
of the cause, condition or sign of a rule of law.” Laws may be
classified into two main divisions according to their objectives.
that is the mandatory (or rakliff) laws and the declaratory (or
wada'®) Jaws. When the communication (khitab) from the Law-
giver takes the form of a demand it may be absolute or not abso-
lute. If it is absolute, the demand may consist in requiring human
beings to do something, in which case the act demanded is regarded
as obligatory (fard) or it may require them to forbear or abstain
from doing something, in which case the act to be forborne or
abstained from is said to be forbidden (haram). When the demand
is not of an absolute character, the act to which it refes it be
one of ission is called dable (mandith) or if it is one
to be forborne or abstained from it is called condemned or im-
proper (makrith). An act with reference to the doing or omis-
sion of which there is no demand or, in other words, with respect
to which the Lawgiver is indifferent, is regarded as permissible
(mubah). All acts which are neither obligatory nor forbidden
nor commendable nor condemned fall within the category of per-
missible (mubdah). Laws which thus define the characteristics of
a man’s acts, namely whether they are obligatory, forbidden, com-
mendable, improper. permissible, or indicate the legal effects of
an act, as for instance, that the right of ownership arises from an
act of purchase, are called taklifi or mandatory laws. The other
class of laws are the declaratory laws of wada'i which indicate the
ts of a datory law, namely whether certain

facts or events are the cause, condition or constituents of « com-
mand. The function of a declaratory law is interpretative in

7. *Abdur Rahim, The Principles of Muhammadan Jurisprudence, pp.
50-51.
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relation to a mandatory law. The declaratory law is the law which
has been promulgated as a reason, a condition or a deterrent for
actions, or which states whether these actions are valid or void
or whether they arc allowed by concession or arc permissible
ab initio. For instance, it is by means of a declaratory law
that we know that proposal and acceptance in a transaction
of sale arc the causc originating proprictory rights in the thing
sold in the buyer and extinguishing those of the vendor; and
that the pronouncement of divorce is the cause of the extinction
of the marital rights and the obligations of the husband and
the wifc,

A declaratory law derives its character from the connection
(ta‘allug) between one fact and another. If the connection be-
tween the two be such that one is included in the other, the former
is called the rukn (formal cause) of the latter, as for example
the offer and acceptance of two parties to a sale are the rukn of
sale because they are included in the fact of sale. If the fact so
connected is not contained in, but is external to, the fact to which
it is connected, then if it has been indicated in the Holy Qur'in
or the hadith as the effective cause (mu’aththir fih) of the latter
fact, it is called its effective cause (‘iflah). If it is not so indi-
cated, but on the whole, that is to say not directly and imme-
diately but remotely, it leads to the other fact, it is called its occa-
sion or cause (sabab); if it does not lead to it but the other fact is
dependent upon it, it is called a condition (sharf) and if the
other fact is not dependent upon it but is indicated by it, it is
called a sign (‘alamat) of the other fact. When the Shari‘ah
value does not consist in a connection of one thing with another,
it is either a quality of an act by a legally responsible person
(mukallaf), such as the quality of an act being allowed (ibahah)
or prohibited (fwrmah) in the Shari'ah; or it is the effect (athar)
of such an act, such as ownership which is the effect of the act
of purchase.®

The Muslim jurists classify declaratory laws (hukm wada't)
into three groups:—

(a) those which indicate the cause (sabab) of a mandatory law
(hukm taklift), as for example, marriage is the cause of
the right of inheritance;

8. ‘Abdur Rahim, op. cit. pp.109-110.
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those which indicate the condition (sharf{) which governs
the operation of a mandatory law, as for example, the
requirement that property should be possessed for one year
as the condition for the payment of zakat; and
(c) those which prevent (ma‘ant) the application of a mandatory

law, thus impurity of the person prevents the validity of

prayer and indebtedness may prevent the obligation to pay

zakat from arising.®

The emphasis of a Shari'ah value may be laid on the worldly
consideration or religious consideration. By “worldly considera-
tion” is meant in matters of worship (‘ibadat) the freeing of the
person from performing the particular act ot worship, as for
example, the performance of prayer and in temporal matters
(mu‘amalat) the securing of the various intentions and objects
which pertain to the particular temporal matter, as for example,
the acquisition of properly pertaining to the act of purchase.
From the point of view of the worldly consideration the value
of an act is said to have (a) validity (sifthah), if the act results
in the realization of the worldly consideration, as for example, a
sale is valid (sahth) if it results legally in the transfer of owner-
ship from the seller to the buyer; (b) nullity (burlan) if it does
not result in the transfer of ownership from the seller to the buyer;
and (c) imperfection (fasad), if the essential elements (arkan)
and the conditions (shar@it) of the act are conducive to the
realization of the worldly consideration but its outward qualitics
(awsaf kharijiyyah) are not so conducive, as for example a
marriage is fasid, when a man already married to one sister mar-
ries another sister.1®

A juristic act is said to exist if it possesses its essential

elements (arkan) and conforms to the necessary conditions
(shar@'it) insisted on by the law. 1If it also possesses such quali-
ties of an extrinsic character as the law takes notice of it is said
to be legally correct (sahth) otherwise it is regarded as faulty or
.vit.ia‘cd in law (fasid). But if a juristic act is wanting in any of
its essential elements or conditions it is called (bafil) or null and
void. The $Shafi'7 jurists do not recognise vitiated acts as forming
—_—

®

9. M. Hasbi ash-Sh Idieqy, Pengantay Hukwm Istam, P21
10. Aghnides, op. eit., pp110-111.
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a separate class and hold that juristic acts arc cither valid or
void."

Three things generally speaking are the cssential clements
of a secular transaction (a) legal litness or capacity of the person
entering into it, for instance he must be a man of understanding;
(b) fitness of the subject matter, that is, whether it can be dealt
with by such a transaction; and (c) consent of the parties. A
gift by an infant is void in law as he lacks legal fitness to make
a disposition of property without consideration. A sale of u car-
cass is void as it is not a proper subject matter, so also is a mar-
tiage within the prohibited degrees of relationship. As regards
consent, the general rule is. if a transaction is a contract, consent
of both the partics is necessary: il it is an act extinguishing a
right, consent of the owner of the right is necessary.

The necessary conditions of a transaction vary according to
the naturc of the transaction and may relate to either of the
three elements. For instance, the condition that the testimony
of a witness who is not a man of rectitude is not to be accepted,
is one relaling to the capacity of that person for that particular
juristic act. An example of a condition relating to the subject
matter is the rule that the sale of gold for gold is not allowed
unless both the articles of exchange are ¢qual in quantity. As
regards consent, generally speaking the law requires as a condition
that a person should act with free will and with the full know-
ledge of the effect of the act.'?

Where the emphasis is luid on the religious consideration,
we are primarily thinking of the act as resulting in religious merit
(thawab ), although we may be thinking of the act, in a secondary
way, also as sccuring freedom from an obligation (tafrig al-dhim-
mah). From the point of view of the religious consideration,
Shari‘ah values are either ‘azimah (ideal) or rukhsah (permis-
sible or conceded). They are said to be ‘azimah (ideal), when
they are considered « priori and in their original rigor, without

to any i il in life, which may
soften their rigor or even entirely suspend them; they are the law
as intended in the first instance by the Lawgiver. They are said

1L “Abdur Rahim, op. cit, pp.198-199
12 Ibid | pp 200-201
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to be rukhsah (permissible or conceded) when they are consi-
dered with to the i i of life."
The main objective of the Shari‘ah is to construct human life
on the basis of ma‘rafar (virtues) and to cleanse it of muikarat
(vices). The term ma'riifat denotes all virtues and good quali-
ties that have always been accepted as good by the human con-
science; conversely munkarat denotes all the sins and evils that
have always been condemned by human nature as cvil. The
Shari‘ah gives a clear explanation of these virtues and vices and
states the norms to which the individual and social behaviour
should conform.
Human acts, according to the ‘azimah values which attach
to them, are grouped under the following categories: —
(a) Fard (imperative), that is, the act whose valuc has been
established by the Holy Qur'an or a mutawatir hadith.
The legal effect (hukm) of the fard is that it must be given
absolute faith and obedience and that it must be cxecuted,
and failure to believe in it, entails unbelief, and fuilure to
execute it, causes impiety (fisg). The exccution of the
fard results in the acquisition of religious merit (thawab)
Examples of the fard are faith (iman), and the perform-
ance of the daily prayers. The fard is divided into two
kinds (1) fard al-'ayn (personal fard), the act which cveryone
must personally perform, as for cxample, the performance
of the daily prayers and (i) fard kifayah (social fard),
the act which every person is under obligation to perform,
until a sufficient number of persons have performed it, the
rest being then absolved from the obligation of perform-
ance, as for example, the performance of prayers for a dead
person. The reward in the case of fard kifayah belongs
to those who perform the act, but the rest are not punished
for its omission; if however no one performs the act. then
all are punished,
(b) Wajib (obligatory), that is the act whose value has been
established by a Shari‘ah evidence, other than the Qur'an
O a mutawatir hadith. An example of such an act is the
giving of alms for breaking the fast. The legal effect of

13. Aghnides, op. i
14, See p.16 below,

, pp10-111,
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the wajib is that it must be executed like the fard although
it need not be given absolute faith like the latter. Imam
Shafi‘i"® merged the fard and the wajib into one single
category, calling it by either one of the two names and
defining it as that whose commission is rewarded and omis-
sion punished.*®

Sunnah or Nafl, that is, acts which are not obligatory to
the degree of being fard or wajib and whose commission
is still rewarded and is preferable to their omission, al-
though their omission does not entail punishment. Such
acts are said to be sunnah, if they are the way habitually
followed in the religion, that is, if they are acts that were
performed by the Prophet habitually. According to the
Hanafls,'" sunnah, unless there is an indication to the con-
trary, may mean habitual acts performed by the Prophet
or the Companions but Imam Shafi‘i held that it can only
mean acts performed by the Prophet. The sunnah is of
two kinds (i) sunnah mu'akkadah, such as the adhan
in prayer whose omission is evil and improper (makrih);
and (ii) sunnah az-zawd'id, such as the personal ways of
the Prophet in dressing, walking and sitting, whose omis-
sion is not improper. Acts are said to be nafl, if they are
acts which the Prophet performed at one time and omitted
at another time. An example of nafl is to perform more
prostrations in the prayer or to give more than the legal
rate of zakar. The omission of the nafl is not improper
(makrith). The nafl is also called mandib or mustahabb.
Mubah or ja'iz (indifferent), that is, acts whose commis-
sion is not rewarded but whose omission is not punished.
Malkrah (improper), that is, acts whose omission is prefer-
able to their commission. According to the Hanafi jurists
makrah is of two kinds (i) makrih karahat at-tanzih, that
which has been considered improper and to be avoided for
the purpose of keeping pure — this kind is nearer to the
mubdh than the hardam, that is, its commission is not punish-

A founder of onc of the Sunni Schools of law.

Aghnides, op. cit., p.113,

There are four orthodox ar Sunni Schools of law, that is, the Hanafi
Maliki, Shafi'r and Hanbali Schools.




THE RELIGIOUS BASIS OF MUSLIM JURISPRUDENCE 9

ed but its omission is rewarded, though by a lower reward
than that of thc omission of haram; and (ii) makrah
karahat at-talyim, that is, improper to the degree of prohi-
bition — this kind is nearer haram, that is, its commission
results in deprivation of thawab, including the intercession
of the Prophet.
(f) Haram (prohibited), that is, acts whose comn:
punished and omission rewarded.'s
The rigor of the ‘azimah prescription is subject to the soften-
ing influence of rukhsah. For instance if a Muslim is compelled
to deny his faith, he is permitted to do so, although the ‘azimah
would be for him to persist in his faith till death; the excuse in
this case is the right of a person to live. In certain cases, it is
even obligatory to make use of the benefit of rukhsah, as for
example, to eat a dead animal when on the point of starvation;
while in other cases it is only commendable (mandib), as for
example, to reduce the length of prayer during a journey, or
indifferent (mubah) as for example, to break fast while journeying.
With regard to the performance of the various prescriptions
of the Shari‘ah, the following distinctions have been made by the
Shafi't School;—
(a) ada' is the performance of the obligation at the time pre-
seribed for it:
(b) gqada@ is the performance of the obligation after the time
preseribed for it; and
(¢) i‘adah is the second performance of the obligation at its
prescribed time, the first performance having been non-
valid for some reason or other.!®
The norm as regards the Shari‘ah injunctions is permission
(ibaha). All human acts are permitted or indifferent unless and
until some authority can be discovered in the Shari‘ah evidence
which makes them fard or sunnah on the one hand or makrith or
haram on the other. This conception has allowed pre-Islamic
law and social usage to be recognised as part of the legal system
of Islim; has enabled the recognition of customary law in various
countries; and has left open a large class of acts indifferent in
the sight of God to be the subject of man-made laws.

ion is

18, Aghnides, op. cit., pp.111-115
19, Ibid., pp.115-116.
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The essential requirement of Muslim jurisprudence is, Tman
or faith, one essential constituent of which is belief in God and
acknowledgment of His authority over our actions. Belicf in
God is founded on reason for it is only when reason illuminates
a man’s faculty that he can perceive in sufficient clearness the
proofs which are discernible in the universe of the existence of
One Supreme Intelligence, Creator and Ruler of life and things.
The ultimate basis and justification for law must therefore be
sought in human reason (‘ag!).

The authority to enact laws primarily belongs to God. and
He alone has supreme legislative power in the Muslim system.
Ever since the days of Adam, God has promulgated His laws on
this earth from time to time through his messengers and prophets.
All these messengers and prophets and all these revelations are
recognised and accepted but before the birth of Muhammad the
laws previously revealed had been considerably corrupted.
It was because of this that Muhammad was charged with the
mission of reviving the eternal principle of all laws, namely sub-
mission to the Divine Will, by preaching Islaim. Hence belief in
the truth of Muhammad’s mission is another constituent element
of Tman (faith).

When Muhammad died the teachings of Islim had been
perfected as is stated in the Qur'an: “This day have 1 perfected
your religion”. [Islam]** In his last sermon the Prophet said “O
people, bear in mind what 1 am saying, for 1 might not see you
again. 1 have left you two things. If you hold fast to them,
never will you go astray after me. They are: God's Book
[the Qur'an] and His Prophet's Sunnah”.®!

The Qur'an is the name of the book containing the direct
revelations from God. Every word of the Qur'an is regarded
as being the direct utterance of the Almighty. The Qur'an is
divided into Sarahs or chapters of uneven length. The authority
of the Qur'an is supreme and it is the first source of law not only
in point of time but also in point of importance. The injunctions
in the Qur'an which deal with law are few in number. Such
prescriptions are comparatively few and limited. Regarding

20,

he Holy Qurin, V4, Note: whenever The Holy Qurdn is cited the

text in_ Arabic is given in Appendix A,

21. Ibn ‘Abd al-Barr, Jami' Bayan al-Ilm wa Fadlik, V, p. 1: Ramadan,
Islamic Law. p.2s.
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family law, these are laid down in 70 injunctions; civil law in
another 70; penal law in 30; jurisdiction and procedure in 13;
constitutional law in 10; international relations in 25; and ccono-
mic and financial order in 10.#* Such an enumeration however
can only be approximate. The Jegal bearing of some injunctions
is disputable, whereas of others it simultaneously applics to more
than one sphere of law. The major portion of the Qur'an is a
code of Divine exhortation and moral principles.

The present form of the Qur'an is one and the same in
every part of the Muslim world, and it has been so all through
the centuries. This, Muslims believe, is due to the fact that the
compilation and arrangement of the chapters was completed —
under Divine instructions — by the Prophet himself. During his
lifetime every revealed portion would be recorded in writing
by many Companions; some of them even memorized the whole
of the Qur'an. Abiu Bakr the first Khalifa ordered all the original
manuscripts made in the Prophet’s lifctime to be collected and
copied. Zayd bin Thabit, who was entrusted with this job, had
been the personal assistant of the Prophet in Madinah, in charge
of writing down every revelation. He applied a twofold method
of verification, comparing the original manuscripts with the texts
memorized by the Prophet's Companions. In the Khalifate of
‘Uthman, the third Khalifa, ‘Uthman ordered copies to be made
of the Qur'an from the original copy in the possession of Hafsah,
the widow of the Prophet, and when the required number of
copies were made they were sent to the various parts of the
Muslim world.?s

The study of the Qur'an has occupicd some of the best talents
among the Muslims and the science of its interpretation (zafsir)
is regarded as of the highest importance. Of the numerous com-
mentaries that have been written, those by Aba Ja‘far Muhammad
bin Jarir at-Tabari (d. 310 AH.), Abwl-Qasim Mahmud
bin ‘Umar az-Zamakhshari (d. 538 A.H.), Nasir ud-Din Aba Sa‘id
‘Abd Allh bin ‘Umar al-Baydawi (d. 683 A.H.), Fakhr ud-Din
Abi ‘Abd Allah Muhammad bin ‘Umar b. al-Husayn ar-Razi (d.
606 AH.) and the two Jalal ud-Dins — Jalal ud-Din Mubammad
bin Ahmad al-Mahalli (d. 864 A.H.) and Jalal ud-Din ‘Abd ur-

——
2. ‘Abd al-Wahhab, ‘Im Usil al-Figh, pp.34-35
23. Ramadan, op, cit., p.32.
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Rahmin bin Abd Bakr as-Suyiti (d. 811 A.H.) are the best known.

The second source of Muslim law is the Sunnah. This in
essence means the practice followed or enjoined by the Prophet.
It includes what the Prophet said, did or agreed to. In practice
anything of utility that did not contradict a principle of Islam
was accepted and sanctioned by the Prophet and it thus became
4 part of his Sunnah. In the lifetime of the Prophet it was
evidenced by the living example of the Prophet and after his
death it was evidenced by the knowledge of the Companions of
the actions of the Prophet and the example of the Companions
themselves who strove to model their lives on the life of the
Prophet. The formidable influence and authority of the Prophet
not only on individual Muslims but also on the actual shaping of
their entire society were strong enough to enable later generations
of Muslims to verify what the Prophet had said or done. ~Actual
adherence, devotion and memory, had been strong guarantecs
for the authority and authenticity of the Sunnah. Thus there
grew up a living tradition of the ideal practice of the commun-
ity which was followed as being based on the example of the
Prophet and his Companions. With the lapse of time, the spread
of Islam to foreign lands and the laxity of Muslim life and
practice, it became unsafe to resort to the established practice
and it was necessary o go back to the foundations of the Sunnah
in the very actions and sayings of the Prophet.

The Sunnah provides a concrete implementation of the
Divine guidance. The tangible form of the Sunnah cannot there-
fore be ncglected when we try to understand the spirit of Islam.
According to Shih Walt Allah every act prescribed by the Sunnah
(with the Qur'an as its ultimate basis) is a definite, invariable
form permeated with a spirit or general abstract idea or high
moral consideration. The understanding and appreciation of the
latter far from promoting any contempt for the former should
only compel veneration and strict adherence to it. The form
is the ideal representation and the perfect actualisation of the
spirit — the one denotes, stands for and symbolises the other,
like the word and the idea, the script and the spoken word and
the picture and the object.?*

The recording of traditions or reports of the actions and

24, Yusuf, “The Sunnah: Its Place in Islam®,
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sayings of the Prophet was not encouraged in the carly days
of Islim for fear that the supreme authority of the Qur'an might
be impugned but in later times it became necessary to collect and
sift these traditions. Imam Shafi'T was the first jurist to insist
on the necessity of basing the Sunnah primarily on traditions from
the Prophet and this came to be the accepted view. The Sunnah
then becomes the Sunnah of the Prophet as directly evidenced by
his actions and sayings. In the collections of the traditions, each
tradition (or hadith) is vouched by an isnad or chain of reporters
through whom it is related back to the Prophet or an eye-witness
or hearer of the Prophet’s actions or utterances. The traditions
of the Prophet came to be regarded as indirect revelation and
together with the Qur'an form the foundation of Muslim Law.
The authority of the traditions of the Prophet is based on many
Qur'anic verses?®, among which are the following:—
He who obeys the Messenger of God,
obeys God.
Nor does he say anything of his desire,
Tt is no less than revelation sent
down to him.
So take what the Messenger assigns to you
and deny yourselves that which he withholds
from you.

Hadith from the Prophet must have existed from the very
beginning of Islam. Indeed during the lifetime of the Prophet
it was perfectly natural for Muslims to talk about and remember
what the Prophet did or said, especially in a public capacity.
But the hadith in the Prophet’s time was largely an informal
affnir ustd to guide the actual practice of the Muslims and given
directly by the Prophet himself. Besides the hadith which were
memorised by the Companions there were a number of recorded
compilations of the Sunnah by the early Muslims some of which
were written down in the presence of the Prophet. After the
death of the Prophet the hadith seems to have attained a semi-
2. The Holy Qur'an, 1V:80; LII:3-4; LIX:7. The Holy Qurian speaks

of the Kitab (the Qur'an) in conjunction with hikmah. Hikmah

significs propriety of judgment as manifested and embodied in pro-
pricty of conduct, The hikmah is cquated with the Sunnah— the
pattern of behaviour exemplified by the Prophet —see Qur'an, I1:129;

‘k‘hll’;‘l”“gl;ﬁp'lm!u\;;: L2815 IV:118 and Shafits Risalak, trans, by

5
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formal status for it was natural for the new generation to cnquire
about the Prophet. But whatever hadith therc were existed for
practical purposes, that is as something which could generate
and be elaborated into the practice of the community. For this
reason it was intcrpreted by the rulers and judges freely accord-
ing to the situation at hand and the result of this interpretation
produced in course of time the living Sunnah. But when by the
third and fourth quarters of the first century of the Hijrah, the
living Sunnah had expanded in different regions of the Muslim
empire though this process of interpretation in the intercsts of
actual practice, and differences in law and lcgal practice widened,
the hadith began to develop into a formal discipline. The con-
tinuous development of doctrine in the ancient schools based on
the practice of the Community was outpaced by the seeking
for traditions, particularly those from the Prophet in the
period before the ancient schools of law were already on
the ive against the itioni when Ash-ShafiT ap-
peared. This contrast between doctrine and tradition gave Ash-
Shafi'i his opportunity; he identifies the Sunnah of the Prophet
with the contents of traditions from the Prophet to which he gave
overriding authority, thereby cutting himself from the continuous
development of doctrine before him,

Although the Prophet in order to avoid a possible confusion
of his sayings with the Qur'nic texts did not encourage his Com-
panions to record what he said, there were some Muslims who
recorded them and some of these rccords were written down in
the presence of the Prophet himself*. Some examples are the
records of ‘Abd Allah ibn Amr ibn al-As and of Anas ibn Malik.
The authenticity of the Sunnah has been further ensured by the
great works of Muslim Scholars in the field of its compilation and
authentication. Each hadith or tradition was prefaced by a chain
of authorities (sanad) going back to the original narrator and
the process was called isndd or backing. In the course of time,
a separate science of hadith was built up, whereby not only the
chains of authorities could be traced back to the Prophet himself,
but also the biographical data about the narrators had been inves-

me examples are the records of ‘Abd Allah ibn Amr ibn al“As,
and Hammam Munabbih,  Sec Hamidullah.
1y Compilation of the Hadith”,
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tigated and classified. The outcome of all this research is the
classification of every recorded item of the Sunnah according to
its status of authenticity?".

There are a number of hadith which can be shown to be
historical. The rules as to prayer, zaka, fasting and pilgrimage
for example, are undoubtedly historical. The biography of the
Prophet as related in the hadith is in its main points historically
clear and would serve as the chief anchoring point for the
interpretation of the hadith in general. The overall character
of the Prophet and of the early Muslim Community is in its essen-
tial features, not open to question, cven though there may be
questions about the historical details. It is against the back-
ground of what is historically known of the Prophet and the early
Muslim Community (besides the Qurian) that we can interpret
the hadith.

A large part of the hadith is however probably not historical
in its actual formulation. It is well known and admitted by the
classical traditionists themselves that moral maxims and edifying
statements and aphorisms may be attributed to the Prophet
irrespective of whether this attribution is strictly historical
or not. The majority of the contents of the hadith-corpus would
appear to be in fact the Sunnah-Ijtihad of the first generations
of the Muslims, an ijtihdd which had its source in individual
opinion but which in coursc of time and after struggles and
conflicts against heresies and extreme sectarian opinion received
the sanction of ijma’, that is the adherence of the majority of
the community. The earlier living Sunnah came to be reflected
in the mirror of the hadith with the necessary addition of chains
of narrators. But while many of the hadith verbally speaking do
not back to the Prophet, their spirit certainly does and the hadith

may be ded as the situational interp ion and formulation
—_—

27, F——

7. In their criticism of narrators and in their search for chains of

authority, accuracy and trustworthiness, the Muslim scholars cstablished
"usfmuﬁ:dand truthful criterion which made study in this field
followey 31 trustworthy. ~This tradition of scholarship has been
At DY, the leaders of the Salafivyah Schiool in Egypt. who have
Ragepted further rescarch and scrutiny, (o such an estent that they
o gapeationed the authenticity of some traditions included in- the

hihs of al-Bukhari and Muslim — sce Mahmasaui, op. cit.. p. 76.
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of the Prophetic model.*®

Not all the traditions are of equal value and there are even

some traditions which have been fabricated. Traditions are
grouped into four classes according to the nature of their proof
and the completeness of the chain of transmission:—

(a)

(b)

(c)

(d)

Mutawatir (continuous). This is the report of a people
numerically indefinite, whose agrecment upon a lie is incon-
ceivable, in view of their large number, reliability, and diver-
sity of residence. Traditions of this class ensure absolute
certainty of authenticity and demand implicit belicf.
Mashhir (widespread). This is a report originally sup-
ported by a few individuals but later spread and transmitted
by a people numerically indefinite of the generation succeed-
ing the Companions, whose agreement upon a lie is incon-
ceivable. A mashhar tradition engenders conviction but
not positive knowledge (yagin); its non-acceptance entails
error but not heresy.
Ahad (isolated). This is a report transmitted by one or
two, or cven more, provided that their number is less than
that required for mutawatir or mashhir. These traditions
neither ensure certainty of belief like the mutawatir nor carry
conviction like the mashhir, but it would be justified to base
a rule of law on them.
Mursal (or disconnected). In this case the continuity of
transmission back to the Prophet is not complete: some
one reports: “the Prophet said so and so” without support-
ing his by offering a plete isnad, by saying
“so and so related to us on the authority of so and so, on
the authority of the Prophet”. A mursal report of the
Companions of the Prophet is accepted since it is presumed
to be based on what they heard directly from the Prophet.
However, mursal reports of the second and third gencra-
rations are not accepted, unless their certainty is established
in some other way.
Tradition may be rejected when the report contradicts an

evidence stronger than itself or when there is a defect in the

28,

cht, Origins of Mubanmadan Jurisprudence, and articles by Fazur
Rahman in Istamic Studies, Vol T (1962)
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transmitter. Contradiction may occur in the following ways

(a) when the report contradicts the Qur'an*

(b) when it contradicts the established sunnah, that is the
sunnah or practice based on the mutawatir or the
mashhir traditions;

(c) when it has been denounced by the Companions.

A transmitter is regarded as defective —

(a) when he is unknown (mastar), that is when it is not
known whether he is just or impious, although the
first three generations are an exception to this rule;

(b) when he is impious (fasig);

(c) when he has not attained the age of majority or is not
endowed with complete understanding; as in the case
of minors, the careless, heretics and the weakminded.

Traditions are classified in three categories according to the
character of the transmitter:—

(a) Sahih, that is, those transmitted by truly pious persons

of character and integrity. These are admitted to be
correct beyond doubt.
Hasan, that is, thosc transmitted by narrators who do
not attain the moral excellence of the narrators of
sahth tradition, but against whose integrity of character
nothing is known.

(¢)  Da'tf, that is, those transmitted by persons of question-

able authority,

The legal effect of a mutawatir tradition is that it entails
certainty of belief (vagin) and a person who refuses to accept
the teaching of such a tradition is guilty of unbelicf (kufr). An
ahad tradition only entails probability of belief and cannot in
any case displace a rule or doctrine based on a mutawarir tradi-
tion still less a rule or doctrine based on the Holy Qur'an.

An ahad tradition which can be accepted as the basis of a
2. Ash. i docs not aceept the principle that a tradition can be

rejected mevely because it does agree with the Qurin. This

follows from his view that the Qur’'an can he repealed only by the

Quran and the hadith only by another hadith: Whenever God

changes his decision on a matter on which a hadith, the Pro-

c
phet invariably introduces another hadith tepealing the former. See
Schacht, op. cit,. p.15. e

(b
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legal doctrine is called magbul, when the evidence shows that

it is likely that the tradition is a genuine one and that it records

the actual saying of the Prophet.™ Traditions which are magbail
are divided into two main groups according to the standing of the
transmitter, that is they are either sahih or hasan.

Not all traditions which are sahth or hasan can form the
basis of the law. A tradition is only accepted as the basis of
the law:

(a) if it is not contradicted by some other legal evidence,
that is by the Holy Qur'an or other tradition;

(b) if although it appears to be contradicted by another tradi-
tion, it can be reconciled with that tradition;

(¢) if it contradicts another tradition but is subsequent in time
to it, so that it can be said to have abrogated the previous
tradition;

(d) if it contradicts another tradition but can be shown to be
superior to it.

Six great collections of traditions are regarded as authori-
tative by the Sunni Schools of Muslim law*!:—

(a) Jami‘ as-Sahih al-Bukhari by Muhammad bin Isma‘il al-
Bukhari (d. 256 AH.—870 AD.).

(b)  Sahih al-Muslim by Muslim ibn al-Hajjaj (d. 261 AH. —
875 AD.).

(c) Jami‘ ar-Tirmidht by Abu ‘Isa Muhammad at-Tirmidhi
(d. 279 AH.—892 A.D.).

(d) Sunan Abii Da'd by Abt Da‘ud as-Sijistani (d. 275 A H. —
888 A.D.).

(e) Sunan Nasa'i by ‘Abd ar-Rahman an-Nasa'i (d. 303 AH. —
915 AD.).

([)  Sunan Ibn Majah by Abu ‘Abd Allih Muhammad ibn
Majah (d. 273 A.H.— 886 A.D.).
In addition to the above collections of traditions, there are
the al-Muwatra’ of Imam Malik bin Anas, which is properly
speaking a work of law, in which hadiths are quoted in support

30. See Sh Risalal, op.cit, p.109f and Mahmasani, op. cit., p.74.

31 In the Shi‘a School the most prominent compilation traditions
were AL-Kafi by Muhammad ibn Ya'qab al-Kulaini (d. 328 A.H); Man
la Yahduruhu ‘I-Fagih by Thn Babiyah (d. 381 A.HL Istibgr fi ma
Ikl min al-Akibdr and Tahdhib al-Alkam by Ja'tar Mubammad
atTisi (d. 411 AH).
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of the author’s views and the Musnad of Imam Ahmad bin
Hanbal, which is a collection of the musnad type, that is a col-
lection where hadiths transmitted by the same Companion are
classed together without respect to their content. There are also
other collections of hadiths which, though they are not included
among the six canonical collections, nevertheless enjoy great
esteem, Among these are the Sunans of ‘Abd Allih bin Abd
ar-Rahman Darimi (d. 255 A.H.), ‘Al bin *‘Umar ud-Diraquini
(d. 385 AH.) and Ahmad bin al-Husayn Abi Bakr al-Bayhaqi
(d. 548 A.H.), the Sahth of Imam Abi Bakr Muhammad bin
Ishaq ibn Khuzaymah (d. 311 AH.) and the Muntaga of Imam
Abii Muhammad ‘Abd Allah bin ‘Alf ibn al-Jarat (d. 307 A.H.).

As in the case of the Holy Qur'an, voluminous commentaries
have been written on the Sunnah. Among the best known are
the commentaries of Ibn Hajar al-‘Asqalini (d. AH. 852), of
al-Qastallani (d. AH. 932), and of Badr ud-Din Aba Muham-
mad Mahmiid bin Ahmad al-‘Ayni al-Hanafi (d. A.H. 855) on
the Salith al-Bukhari and of an-Nawawi (d. A-H. 676) on the
Jami* as-Sahil of Muslim,

The Sunnah of the Prophet was regarded by the early
Muslims not as an exactly laid down series of rules for the
minutiac of lifc but rather as an ideal which they sought to
approximate to by interpreting the example of the Prophet in
terms of the new materials at their disposal and the new needs
to be met. The instrument whereby the Prophetic model was
progressively developed into a definite and specific code of human
behaviour by the carly generations of Muslims was responsible
free thought activity. This rational thinking called ra'y or per-
sonal opinion produced an immense wealth of legal, religious
and moral ideas during the first century and a half of the Hijrah.
But with all its wealth, the product of this activity became rather
chaotic and the Sunnah of different regions — the Hijaz, ‘Iraq,
Syria and Egypt — became divergent on almost every issue of
detail. It was in the face of this interminable conflict of free
opinion that Ibn al-Muqaffa’ (d. 140 AH.) declared that there
was no agreed Sunnah of the Prophet and he advised the Khalifa
to exercise his own ijtihad. But the intellectual and religious
leaders of the community thought otherwise. The individual
free thought, ra’y, had gradually given way to a more systematic
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reasoning on the already existing Sunnah and on the Qur'an.  This
systematic reasoning was called givas. The existing Sunnah too
was slowly being evolved to a point where it resulted in accept-
ance by the ijma‘ or consensus of the community. The Sunnah
therefore has its starting point in the ideal Sunnah of the Prophet
which had been progressively interpreted by ra’y and giyas; and
by ijma’ this Surnah came to be commonly accepted as such by
the consent of the community.

The actual content of the Swunnah of the early generations
of the Muslims was largely the product of ijrihad, that is ra'y
and giyas, when this ijtihad, through an incessant interaction of
opinion, developed the character of general acceptance or con-
sensus of the community, that is, jjma’. The ijma’ of the early
Muslims did not rule out difference of opinion. Not only was
this ijma‘ regional so that the Sunnah-Ijima' of Madinah differed
from that of ‘Iraq but even within each region difference existed,
although a general opinion of the region was crystallising. ~This
itself, reveals the nature of the process whereby ijma‘ was being
arrived at, that is, through differences in local usage and through
different interpretations, a general public opinion was developing,
although at the same time the process of fresh thinking and inter-
pretation was going on. But in the meantime a powerful move-
ment had gained momentum to achieve standardization and
uniformity throughout the Muslim world. This movement for
uniformity, impatient with the slow moving but democratic ijma*
process recommended the substitution of hadith for the twin
principles of ijrihad and ijma‘ and relegated these to the lowest
position and severed the organic relationship between the two.
This movement which began in the first century of the Hijrah
became fairly advanced by the middle of the second century.®

The classical view of ijma' became a formal and total one.
Ash-Shafi'T for example demanded an agreement which left no
room for disagreement. The carly schools of law regarded
ijma* not as an imposed or manufactured static fact but as an
on-going democratic process; it was not a formal state but an
informal growth which at cach step tolerates and indeed demands
fresh and new thought and thercfore must live not only with

82
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but also upon a certain amount of disagreement. The early
lawyers contended that ijtihad should continuously be exercised
so that the area of agreement will widen. But it was precisely
this living and organic relationship between ijrihad and ijma‘ that
was severed in the successful formulation of Ash-Shafi'T and the
classical school. The place of the living Sunnah-ljtihad-
Ijma‘ they gave to the Prophetic Sunnah which instead of being
a general directive became something absolutely literal and spe-
cific and whose only acceptable source was the hadith.  The next
place they assigned to the accepted practice of the Companions,
especially that of the first four Khalifas. In the third place they
put ijma’ and lastly they accepted ijtihad or givas. Ijma' instead
of being a process and something forward-looking — came to be
something static and backward-looking.**

A study of juristic works on al-ijina" reveals a basic dis-
agreement not only as regards its validity, but even as regards
its very existence. Abu Hanifah, for instance, was never reported
to have introduced by himself a definite conception of ijma’ with a
definite legal bearing. Milik considered the unanimity of the
people of Madinah as a probable reflection of some early Prophetic
practice. Ash-Shafi‘s, in his Ar-Risalah, almost denies the existence
of al-ijma‘, except on fundamentals of religion which have been
handed down from generation to generation and the validity of
which rests on somc authentic text. Ibn Hanbal is known to
have said that any claim of unanimity is a mere lic and that the
most one could claim is that he does not know of any disagree-
ment on the particular issue. The Shi‘as® totally deny the con-
ception of ijma'. Ibn Hazm® considers only the consensus of
opinion among the Companions of the Prophet as being a sign
of an carly Prophetic sanction or approval.*®

Prof. Aba Zahrah says: “The very validity of al-ijma’ is
not a matter of consensus among Muslims.  There are prominent
jurists who have explicitly denied its very existence. There are
others who have admitted its validity, but when an issue came
with a claim of a previous ijma’, they denied its very existence.”

33, Fazur Rahman, “Sunnah, Tjtihid and jmi* in the Early Period”.
34, See note 42
35. See p.143.

36, Ramadan, op. cit. p32
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He then concludes:  “It was but for the maintenance of national
unity and as a check against individual deviations, that al-ijma
was legalized as an authority after the sacred texts”.s7

While the development of the concept of al-ijma was a
concrete expression of a commonly-felt need for a collective
authority, as against individual interpretations and opinions, the
juristic rules relating to al-giyas came to be considered next to
al-ijma* as a means of bringing about a unification of thought.
The result was the division of Muslims into various legal schools.
That the desire for social unity was an overriding factor in the
establishment of these schools is clear from the fact that their
works are mostly similar.

The four Sunni Schools of Law have come to hold ijma' to
be a valid source of law. The laws laid down by ijma arc
presumed to be what God intended and are thus by the definition
of law considered as a revelation from God. Though in strict
theory the jurists so acting in a body only expound the law, the
law which they so lay down has the attributes of legislative enact-
ments.  Their validity cannot be disputed and is not affected by
the reasons given in support. According to the orthodox opinion
Muslim mujtahids or jurists alone have a voice in ijma‘; and it is
laid down that to be a mujtahid a person must be conversant with
the science of law in both its branches; namely the principles of
jurisprudence (usil) and the rules of law in different departments
(furii’) or branches.3®

The usual arguments for the validity of al-ijma’ can be sum-
marized as follows:

(1) The Qur'anic injunction: *And whoever acts hostilely
to the Messenger after guidance has become manifest and follows
other than the way of the believers, we turn him to that to which
he himself turns and make him enter hell; and it is an evil
resort.” IV: 115

(2) The Prophetic Tradition: “My nation shall never be
unanimously in error.”

According to the majority of jurists, /jma’ cannot be reached
except upon evidence, that is. its constituent opinions must be
37. Aba Zahrah, Abit Hanifah, quoted in Ramadan, op. cit., p.85.

38. Ramadan, op. cit., pp§.
0. ‘Abdur Rabim, op. cit.,
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based on a Shari‘ah evidence. [jma’ is of several grades in point
of authority. Absolute ijma‘ ensures certainty of beliel (yagin),
so that anyone not believing in the validity of a rule based on
such ijma' becomes chargeable with unbelief. An ijma' is said
to belong to this category if it be one in strict conformity with
the requirements of the law and proved by infallible testimony.
There are other ijma’ which impart binding authority to the
rulings founded on them but do not ensure certainty of belief;
these are ijma‘ which are either not constituted in strict accord-
ance with the law or not proved by universal testimony. Again
the ijma’ of the Companions of the Prophet have in some respects
a higher authority than the ijma' of other jurists, According to
the accepted doctrine of the four Sunni Schools, there must be
uniformity of opinion among all the jurists of the age in which
the decision in question is arrived at, in order that such decision
may have the force of ijma’ in the absolute form. But if the
majority of jurists who agree on a certain conclusion do not admit
that those who dissent from them possess the qualifications of
jurists, such dissent will not preclude the formation of absolute
ijma‘. 1t is also held by the Hanajfis, Sha and Malikis that,
if the number of dissentients is not large, the view of the majority
will be valid and binding authority, though not absolute in the
sense that a person disputing it would become an infidel 1

Ijma' may be constituted by a decision expressed in words
(qawlt) or by the practice of jurists (fi'lr). It is said to be
constituted by words if the mujtahids, either at one meeting or on
information reaching them, within a reasonable time of a question
being under consideration, severally declare their opinion in so
many words or if some one or more of the prominent mujtahids
state their view and others, on hearing this at the meeting or on
recciving information thereof, observe silence, expressing no dis-
sent; in the first case ijma‘ will be regarded as regular and in the
second case as irregular. An ijma’ is constituted by practice, if
all the mujtahids in their practice adopt a particular view of the
law, or if some of them in practice adopt a particular view, and
the others do not indicate dissent by acting to the contrary; in
the former case the ijma‘ would be regular and in the latter case
it would be irregular. Ijma‘ by words and ijma' by practice are

0. Ihid., pp.117 and 124.
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equally authoritative. The Hanafts, the Ma generally and
some Shafi'i jurists consider both regular and irregular ijma’ as
valid in law and binding though they assign a higher value to the
former. Some Shafi't or Maliki jurists do not recognise the vali-
dity of irregular ijma' at all.*

Ijma‘ of one age may be reversed by a subsequent ijma‘ of
the same age, in which case the first resolution ccases to have
operation.  Similarly, {jma' of one age may be repealed by the
ijma’ of a subsequent age with one exception, namely an ijma*
arrived at by the Companions of the Prophet is incapable of
being repealed afterwards. 1In the opinion of the Shafits too,
ijma‘ has no force in determining the law on a matter in which
the Companions of the Prophet have expressed their view

The law laid down by ijma* is authoritative and binding. In
its theological aspect, however, according to the Hanafis, it is
only when such collective determination conforms in its consti-
tution and proof strictly to the requirements of the law that it
can be said to be absolute in the sense that it would ensure cer-
tainty of belief (yagin), so that anyone disputing its authority
would be guilty of infidelity. According to the accepted Shafi'i
and Maliki doctrines, a man disputing the authority of ijma’ does
not become guilty of infidelity cxcept when the decision is in
respect of matters which are established by clear authority and
universally accepted as such, as for example the obligation to
observe the daily prayers, to fast during Ramadan, to pay zakat
and to perform the pilgrimage, the unlawfulness of zin@’, of drink-
ing intoxicating liquor and of dealing in usury, and the lawfulness
of marriage, sale and lcase.®®

The Muslim jurists di between the sensus of all
Muslims, both scholars and the people, on essentials and the con-
sensus of all scholars on points of detail; they consider the con-

Ibid,, p. 130f. Most of the Gompanions of Abit Ianifah have regarded
silence. as conclusive evidence of consensus.  AdvShaf't howeves 1e-
Al-Amidi chose @ compromise saying that consensus

constituted 1 presumption which is ot absolute —

11,

I
®

The \/uu Nlluml does not accept consensus except where
ted from the family of the Propher or when the jurists were
endorsed in their consensus by the infallible Sht'a Tmams. Consensus
to them is the consensus which embodies the v of the in|
Dndms and not merely the agreement of the ‘ulamd’ on an opi
Ihid,, p.135.
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sensus in both forms as equally authoritative as representing the
accepted doctrine in each generation, as opposed to individual
opinions, which make for disagreement.*

The authority of laws deduced by the jurists was based
ultimately on the retrospective approval by the community or a
group within the community of their teachings. Any ijtihad
based on wishful interpretation even if raised to the status of law
by dint of political power can subsequently be rejected by the
collective conscience of the Muslim Community and it will then
cease to form an integral part of the Muslim system of law.
As soon as the political power disappears from the political
arena, such a law would cease to be followed.*®

Although in theory ijma‘ or consensus, plays a subordinate
role to the Qur’an and the Sunnah as sources of law, it has in
practice come to be the ultimate mainstay of legal theory and of
positive law in their final form. The /jma‘ guarantees the authen-
ticity and correct interpretation of the Qur’an, the faithful trans-
mission of the Sunnah of the Prophet, the legitimate use of giyas
and its results; in short it covers every detail of law, including the
recognised differences of the several schools. Whatever is sanc-
tioned by ijma‘ is right and cannot be invalidated by reference to
other principles.

The bulk of Muslim law has been built by the individual
deductions of jurists as di 11

from their ive reso-
lutions. But a jurist deducing a law by using the process of
analogy (giyas) properly speaking only expounds the law and
does not establish it. It is therefore merely an lication or
extension of the law established by a binding authority to a parti-
cular case and not a new rule of law. Qiyas is defined as “the
accord of a known thing with a known thing by reason of the

4.

&

Schacht, op. cit., ppA2f and B8f Aghnides, op. cit,, p.64; al-Ghazzali,
al-Mustasfah fi Usul al-Figh. Ash-Sh; s position on consensus shows
a continuous development. In his carlier writings he held the view
that it was the consensus of the scholars but in his later works, it is
increasingly the consensus of the community as a whole which is re-
garded as authoritative.

45. Thus for any change in Muslim law or its administration to be suc-
cessful it must be acceptable to learned orthodox authority, The
‘ulamd’ in all ages possess that collective instinct which indicates te
them how far to go, what compromises to accept and where to stand
firm in upholding the system —see Tibawi, “English Speaking Orien-
talists”, pp.185f and 298,
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equality of the one with the other in respect of the effective cause
(“illah) of its law™.1¢

The structure of Muslim law was completed during the life-
time of the Prophet in the Qur'an and the Sunnah. The Qur'an
and the Sunnah are the two sources from which spring the invari-
able texts of Muslim law. All other juristic sources are depen-
dent upon these two, both in reference and authority. In his
Ar-Risalah, wthh is generally LOnSldLl’Ed to be the ewrlxzst sound

the question, “What is al-giyas? 1Is it al-ijtihad or is it different?”,
by saying, “They are two cxpressions of one meaning.” Asked,
“What is it?”, he answers, “For every issuc concerning a Muslim,
cither there is a binding text (of the Shari‘ah) that rules it, or
there is a guidance that may indicate the way to truth. If there
is a text, then the Muslim has to follow it. In case there is no
text directly applicable, then he has to seek a guidance to truth
by al-ijtihad.  Al-ijtihad is al-giyas.” Then follows a series of
questions: “And when people exercise al-giyds, can they be sure
that what they have opined is the truth in the eyes of God? And
can they differ in the giyas? And do they have one way of
reasoning or different ways?... And is there a differentiation
between the authoritativeness of one’s giyas upon himself and upon
otners?...” 1In sound answer to all that, he states: “Knowledge
applies to two categories ol truth: one which is a factual truth
in appearance and in fact, and onc which is a seeming probubility
of truthfulness. The first category applics only to the texts of the
Qur'an and the Sunnah successively authenticated generation after
generation, These texts alone may allow or forbid, and this, in
our opinion, is the basic fact that no Muslim may cither ignore
or doubt... Knowledge attached through the medium of al-
ijtihad by al-giyas, belongs to the second category; thus what it
attains is binding only on the one who exercised al-giyas and not
on other men of knowledge.” Thereupon Ash-Shafi‘i proceeds
to illustrate the differentiation between the two categories by means
of an example. He asks: “When we find ourselves in the
Sacred Mosque at Mecca and see the Ka‘aba'" before us, are we

46. Tij ud-Din Subki, Jami* al-Jawami, 1V,
£7. The Ka'ba (Ka'aba) is the sacred shrinc in the center of the sacred
Musjid at Makka in which direction the Muslims face in prayer.
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obliged to face it with cxactitude?” When his interlocutor
answers, “Yes”, Ash-Shali'l proceeds: “Are we obliged, wherever
we may be, to turn in our prayers towards the Ka'aba?” The
answer is naturally, “Yes”. Thereupon Ash-Shafii asks, “Are
we in such a case absolutely certain that we are facing the Ka'aba
with exactitude?” The answer is: “If you mean that you are
facing it with the same exactitude as when you had it before
your eyes, then the answer is no. But even so, you have done
your duty.” Then Ash-Shafi‘i states: “It follows, therefore, that
our obligation with regard to something that is not visible to
our eyes is different from our obligation with regard to something
that is dircctly seen. Similar is the case with regard to that
on which there is no binding injunction in the text of Qur'an or
Sunnah; for in this case we are striving only by means of al-
ijtihad and we are obliged only to the extent of what we consider
to be the truth.”#®

Speaking about al-ijiihad in a later chapter, Ash-Shafi't
answers & question about its validity by recalling the Prophetic
Tradition: “Whenever a ruler docs his best and rules correctly,
he will be doubly rewarded (by God). If he does his best but
the result is incorrect, he will also be rewarded.” Thereupon
he presents the three main conclusions on the whole issue: (1)
that al-ijtihad, by virtue of its nature and function, cannot guar-
antee correct results; (2) that rules arrived at by means of al-
ijtihad are apt to differ; and (3) that these rules should by no
means be binding on anyone other than those who consider them
to be the truth. He again recalls the example of the Ka'aba,
quoting the Quranic verse: “From whatsoever place thou comest
forth, turn thy face toward the Sacred Mosque, and wheresoever
ye may be (O Muslims), turn your faces towards it when you
an II: 150) Then he says that God has only men-
red Mosque and prescribed that every Muslim should
turn his face in prayers thereto.  As for the exactitude with which
they face the Ka‘aba, it is left to the Muslims who, with the minds
God has granted them and with all possible means of knowledge,
should try their best to achieve such an exactitude. One of the
Qur'anic verses which he quotes is: “And (He has cast) land-
marks and by the stars they may find the right way.” (Qur’an XVI:

8. Shafi'Ps Al-Risilah, op. cil., p288f; Ramadan, op. cit., p74f.
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16) “If they exert their minds and means of knowledge, then
they have done their duty.” It is only this ‘exertion’ that God has
enjoined on them, not the ‘certainty of exactitude’, which they
may not reach. On the other hand, they have no right to say,
‘since the certainty of exactitude is unattainable, then let us turn
our faces any way we like’*"

The exercise of individual opinion is traditionally based on the
example of M@'adh ibn Jabal. Mu'adh was appointed by the
Prophet as a judge in Yaman. On the eve of his departure to
assume his office there, the Prophet asked him: “According to what
will you judge?” He replied, “According to the Book of God.”
“And if you find nought therein?” “According to the Sunnah of
the Prophet of God.” “And if you find nought therein?” “Then
I will exert myself to form my own judgment.” And thercupon
the Prophet said “Praise be to God who has guided the messenger
of His Prophet to that which pleases His Prophet”.®®

The reference in the hadith relating to Mu'adh ibn Jabal is
to the exercise of ijtihdd or judgment. Tradition has it that it
was the second Khalifa ‘Umar who in his instruction to Aba Miisa
Ash‘ari gave a clear direction about giyas or analogy. The Khalifa
is reported to have said: “When you are in doubt on a question
and find nothing about it in the Qur’an or in the Sunnah of the
Prophet, think over the question and think again. Ponder over the
precedents and analogous cases, and then decide by analogy.™

The concept of individual opinion was even recognised and
applied by the Prophet with reference to himself. Only what
he said, did or agreed to in his capacity as a Prophet is to be
considered a binding Sunnah. The context of a particular tradi-
tion usually indicated the legal bearing involved. In the absence
of such an indication and in cases of ambiguity, it became for
the Muslims a matter of consideration, in which spiritual factors

49. Ramadan, op. cit,, p.7 Al-Risalah, op. cit,, p.295f

50. Ramadan, op cit,, p64. It is likely that this hadith which is of the
mursal type is of later origin and has been projected back to the time
of the Prophet —sce Schacht, op. cit., pp.105-106 and Islamic Studies,
VolII (1959) pp.288-289; Mahmagini, op. cit.,, p.8l.

. Shibli Numani, ‘Umar the Great, VolIl, p.67. Schacht is of the view
that this has been projected back to the time of ‘Umar— sce Schacht
op. cit.,, p.104, Some Muslim authorities e.g. Tbn Hazm have doubted
its’ authenticity — see Mahmasiui, op. cit., p97.
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idual and collective ing played the decisive

as well as i
role.

Thus even in the authority of Muhammad over the Muslims
there is a clear line between the revelation given to him, and
himself as a human being. His followers’ complete faith in his
prophethood went hand in hand with a comprehension of his
humanness. In the battle of Badr he was asked “This place
where we have been stationed, is it God's ordained selection (by
Revelation) or is it your plan?” He replied “It is my plan™.
Then said al-Hubbab ibn al-Mundhir “This does not seem to
be the proper stationing”. And he suggested some other place
for reasons which he explained. The Prophet convinced by his
reasoning ordered the Muslim army to change station.*

The renowned compiler of hadith, Muslim,* records in his
Sahih a still more illustrative incident. On his arrival at Madinah,
the Prophet observed some people of Madinah pollinating their
palm-trees. He made the remark “Perhaps it would be better
if you do mot do it”. The people concerned took his remark
as an order, and the result was not what he had expected. This
being reported to him he said “I am but a human being. Only
when I order you something of your religious duties will you
have to abide by it. If I issue an instruction upon my personal
opinion, then it is a mere guess and I am only a human being.
Rather you may better know your worldly affairs.”*

This conception of individual opinion was a clear aspect of
the intellectual life of the earliest Muslim society. Tbn al-
Qayyim® records many authentic incidents to this effect. ‘Umar,
the second Khalifa, once asked a litigant after his case had been
judged by ‘Ali and Zayd, who had both been Companions of the
Prophet: “How was the judgment?” The man told him. ‘Umar
then said: “Had I been the judge, I would have decided different-
ly.” The man asked him: “Why, then, don’t you force your
decision, you being the Khalifa?” ‘Umar answered: “If it were
a decision based upon a specific ordinance of the Book or the

52, Ramadan, op. cit., pAd.
53. Sec p.8
54, Muslim

ih, VolVIL, p95; Ramadan, op. cit., p.67.
85, See p.142.
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Sunnah, 1 should have done that, but this here is a matter of
opinion, and thus we are all the same.”™*®

In his survey and analysis of the many traditions on the
subject of individual opinion, Ibn al-Qayyim tried to establish
three conditions for the validity of individual opinion: (1) that
it may be resorted to only in the absence of an applicable text
of the Shari‘ah, that is, the Qur'an or the Sunnah; (2) that in no
way should it contravene the Shari‘ah; and (3) that the course
of reasoning should not become entangled in any kind of sophistry
or complication of expression which might affect the people’s
direct attachment to the Shari‘ah or distort the clarity thereof.””

1t is clear therefore that the Companions and the early jurists
did not consider individual opinion to be a binding authority
over Muslims. ‘Umar, the Second Khalifa, is reported to have
said “Tradition is only what the Prophet has laid down and pre-
seribed. Do not permit an error of opinion to become a tradi-
tion for the community. In his Kitab al-Umm Ash-Shafi‘t
states that in cases of differences between those who exercise
individual reasoning in the absence of binding texts, each of
them is bound only by what he himself opines, and none of them
may abandon what he personally considers to be right in order
to follow blindly the opinion of another person.™

Ash-Shawkini® reports many statements explicitly made by
the great jurists in whose names the four Sunni Schools of law
were gradually built up,

Thus said Abn Hanifah:®

It is not right on the part of anyone to adopt what we opine unless

he knows from where we derive
He also said:
Slanderous is their saying that we give our givds any priority over
the Shari‘ah, Do we need to opine when there is a sacred text?
Said Malik:™
1 am but a human being. 1 may be wrong and I may be right.

56. Ibn al-Qay
57. Ramadan, op.
58. Ibid,, p74.

i, Kital ol-Umm, V11, pp.4§-149.
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So first examine what I say. If it complies with the Book and the
Sunnah, then you may accept it. But if it does not comply with
them, then you should reject it.

Said Ash-Shafi

If ever I opine in deviation from a tradition, then you should
follow the tradition and never imitate me. And if a report is later
authenticated as being a tradition, then whatever 1 had opined
contrary to it is no more valid, and you should only follow the
tradition.

Said Ibn Hanbal:%

Do not imitate me, or Malik, or Ash-Shafi'7, or ath-Thawri,** and
derive directly from where they themselves had derived.®®

Ibn al-Qayyim records specific statements testifying to the

fact that all of these jurists even gave priority to traditions which
were not fully authenticated over their own individual conclusions.
An incident illustrative of the probity of the early Muslim jurists
is the famous attitude of Milik against the proposal of the Khalifa,
Hariin ar-Rashid, to enforce Al-Muwatta’ (Malik’s book) as a
uniform legal code throughout the Islimic State. Hariin ar-Rashid
insisted on this proposal and even went so far as to suggest that
the book be hung in the Ka'ba to symbolize the general reverence
for the book and to bring about the legal uniformity of the nation.
But Malik, with a clarity of mind and heart, rejected the enticing
proposal of the Khalifa and said:

O Leader of the Believers! The Companions of the Prophet went
here and there carrying with them what they had heard and seen
during the lifetime of the Prophet. They also carried with them
different opinions on many details. Difference among Muslim
scholars is but a divine mercy for this nation. Each of them is
following what he considers to be right, and each of them has his
argument, and all of them are sincerely striving in the way of God.*s

The Hanaft jurist, Sadr ash-Shari‘ah®, in his Tawdih describes

qiyas as “to extend (ta‘diyah) the Shari‘ah value from the original
cause (asl) over to the subsidiary (far') by reason of an effective
cause (‘illah) which is common to both cases”. The use of
qgiyas therefore requires the determination of the effective cause
(‘illah) of the law. ‘Illah has been variously defined as some-

63. Sce pp.140-
61, see s,
u. Quoted in Rumadan, op, cit., pp.77-78

Abi Zahrah, Malik, pp211-21%; Ramadan, of. cit, pJs.
87 Sadr ash-Shari‘ah, op. cit.,, p444,
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thing which makes known (mu'arrif) or a sign (‘alamat) or
something which brings into existence (mulaththir). In plain
words it may be defined as the fact, circumstance or consideration
which the Lawgiver had in regard in laying down the law em-
bodied in a text. When the effective cause has been determined
the jurist is in a position by ta'lil (reasoning) based on that cause,
to apply the law of the text in a case in which the same cause
is present.%®

The accepted Sunni doctrine is that the Lawgiver in enacting
laws has in regard a certain policy (hikmat, maslahah). This
policy is to promote the welfare of men by securing to them posi-
tive advantages or averting them from injury and, in so far as the
cause or reason for a law advances that policy, it is said to be
proper (mundsib). Generally speaking, it is not permissible for
a jurist to make deductions merely from the broad policy of the
law; the effective cause must have a particular reference to the
subject to which the text relates. The general rule is that the
effective cause must be definite and perceptible; for instance the
consent of parties to a contract is imperceptible and therefore the
law proceeds upon the acts of proposal and acceptance. Accord-
ing to the Shafi? school, prima facie a text is capable of exten-
sion by analogy or in other words it is mu‘allah, that is, based on
a cause that can be extended to other cases; but it is necessary
that there should be some reason for separating the particular
facts to which the text may relate from the general considerations
on which the law is based.®®

The effective cause of law may be the quality of a thing,
manifest or hidden, a combination of qualitics, a gencric name
or a rule of law. The effective cause is sometimes expressly
stated or suggested by indications in the text itself and sometimes
established by consensus of opinion (ijma‘). When the effective
cause is not indicated by the text itself or determined by ijma‘,
we have to find out what is the proper fact or reason on which
the law of the text is based. A reason is said to be proper
(munasib) if it promotes the welfare of men. But it is a condi-
tion that the reason must not only be proper but must also be
appropriate (mul@im) for the purpose of deduction. A fact or

68. ‘Abdur Rahim, op. cit., pp.138 and 146f.
69. Ibid., p.146f.
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reason is said to be appropriate when the law considers facts and

reasons of the same genus as efficient in giving rise to rules of the

same genus as the rules of the text which is sought to be extended.

The closer the connection of an effective cause with the text, the

stronger is the deduction based on it."®

According to all the Sunni Schools, a deduction based on a
proper fact or reason, which is also considered appropriate for
purposes of analogical deduction is valid. In the opinion of the

Shafiis and Malikis the mujtahid is bound to make the necessary

deduction if such a cause is available. On the other hand accord-

ing to the Hanafts, he is not so bound unless such cause be also
authoritative (me’aththir). A cause or reason is said to be
authoritative if a cause of the same variety or near genus has
been held by the Qur'an or the Sunnah or consensus of opinion
to hold good in laws of the same variety or of a mear genus as
that of the text of the Qur'an or the Sunnah from which the
deduction is sought to be made.™

According to Imam Ghazzili, a cause is proper (mundsib)
if it is like the causes considered proper by the early Muslims,

“...who used to consider as causes those attributes which were

proper to the values”.” He also held that an attribute is proper,

if the connection of the value to it would lead to a useful purpose

(maslahah) and that it is lawful to make a deduction from reasons

based on general considerations of public policy, if it be called

for by absolute necessity affecting the Muslims as a body.
The diti of a valid logical deduction are as
follows: —

(a) The law enunciated in the text to which analogy is sought
to be applied must not have been intended to be confined
to a particular state of facts. Thus for example, the tradi-
tion in which the Prophet says: “If Khuzayma testifies
for anyone that is sufficient for him” does not lay down
a rule of general application to the effect that the testimony
of a single witness is sufficient in law to support a claim.

(b)  The effective cause of the original law should not have been
itself against the rules of analogy, as for example where

70. Ibid, p.isif.
71, Aghnides, op. cit,,
72. Ghazali, Kashf, p107D quoted in Aghnides, op. cit., p.8l.
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the law of the text is such that its reason and purpose can-
not be understood by human intelligence.

(c) The analogical deduction must be founded on the law estab-
lished by a text of the Holy Qur'an or Sunnah or (accord-
ing to some Shafi'is and the Hanbalis) on another analo-
gical deduction; and the rule so deduced must not be
opposed to the rule as laid down in the original pre-
scription nor covered by the words of a separate pre-
scription (nass).

(d) The deduction must not be such as to involye a change in
the law embodied in the original prescription (nass).™
S. Mahmasani summarizes the pre-requisites of analogy ac-

cording to the prevalent view of Muslim jurists as follows:

(a) the cause must be the compelling factor, that is, the idea
intended by the Shari'ah. It should be apparent, com-
plete in itself and not hidden or ambiguous;

(b) the cause should be identical in both the original subject
and the subject of analogy. Mere similarities in attributes
are not sufficient to justify analogy as analogy may only
be resorted to if both subjects are equal in every respect;

(c) the rule in the original cause should be generally applicable.
Analogy is not permissible in the case of a rule which
has a specific reference.™
A number of refinements of the use of giyas have been

introduced by the Muslim Schools of Law. The Hanaft School

recognises the application of istihsan, which might be translated
as “choosing for the better” or “favourable construction”. It
is applied in two main classes of cases, firstly where the applica-
tion of a strict giyas would lead to abolishing an already existing
and salutary or at least harmless custom, and secondly when the
application of a strict giyas would lead to an unnecessarily harsh
result.™ The Maliki School made use of the principle of istislal
or public policy which consists in prohibiting or permitting an act

‘Abdur Rahim, op. cit. p.142.

Malimagani, op. cit., p.82.

Sarakhsi defines istihsan as “the setting aside of analogy and seeking
what is more suitable for the people”. A number of Maliki jurists
also accepted preference in this sense and defined it as the attention
to public_interest and justice. Ash-Shafii however rejected it—sce
Mahmasani, op. cit., p.§6.
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because to do so would serve a “uscful purposc” (maslahalt).
Shafi‘T introduced the principle of istighab or the sceking for a
link. This is more a principle of evidence than of law, namely
that an existing state of affairs shown to have existed may be
presumed to have a legal origin and to continue in existence until
the contrary is shown. Another principle that has been applied
in the development of Muslim Law is that of daritrah or necessity,
which would justify the adoption of a rukhsah (permissible) rule
instead of the more rigorous ‘azimah (ideal) rule.”™

Connected with the principle of public utility is the principle
that anything which conduces to a forbidden end is itself for-
bidden while anything conducive to a desirable end is itself desir-
able. Thus regard is had to the repercussions and final results
of all actions. If they are conducive to the public interest, which
constitute the aim and objective of the dealings of man with man,
then they are as desirable as those aims themselves. But if they
are not equally desirable or if their results might be evil, then
they are forbidden — just as that evil is forbidden, even though
the means may be somewhat less objectionable. In a choice
between two actions the rule adopted is that it is preferable to
avoid an evil rather than to secure a benefit.™

Qiyas does not have the same authority as the Qur'an or the
traditions. The essential characteristic of a rule based on giyas
that its authority is merely presumptive and it is open to a
judge or jurist not to follow a particular ruling of this category
if in the exercise of his judgment, he holds it to be based on an
incorrect deduction. It must not be acted upon if it is found
to be in conflict with the text of a revealed law. A corollary
of the presumptive authority of giyas is that an interpreter or

76. The conception of maslahah has been further developed by the Han-
bali jurist ag-Tufi (d.716 A.H) who basing his concept on the tradition
“There shall be no harm done or suffered” regarded the consideration
of maslahah, the counterpart of harm, as the foremost principle that

i ority in the application of the texts of the Shariah.

2 the principle is accepted by al-Ghazzali.

. Sacial Justice in Istim, trans. hy Hardic, p263f. This

principle is expressed iu the form of a maxim in the Majallah, “Re-

pelling an evil is preferable to securing a benefit’ (Article 30). The

Hanafi School built upon this principle the theory of the abuse of

rights. It provided that a person may be denied the exercise of his

right if such exercise should tesult in excessive injury to others — see

Mahmagini, op. cit.. p.138.
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judge should not hold to an opinion of his if it becomes ap-

parent to him that he has erred. The gist of this view is con-

tained in the instructions traditionally said to be conveyed by the

Khalifa ‘Umar to Aba Masa al-Ash‘ari:

After giving judgment, if upon reconsideration you come to a
different opinion, do not let the judgment which you gave stand
in the way of retraction; for justice may not be disregarded, and
you are to know, that it is better to retract them than to persist in
injustice.

When there exist in the Shari‘ah two evidences one of which
refutes what the other establishes, the following cases are pos-
sible:—

(1) both evidences are of equal strength but ome is later in
time: this involves abrogation (naskh) of one evidence
by another;

(2) both evidences are of equal strength but it is not known
which is the later: this is a case of conflict without pre-
ference (mu'aradah);

(3) one of the evidences is stronger by virtue of a secondary
difference; this is a case of conflict with preference
(mu‘aradah ma‘ at-tarjth); and

(4) one of the evidences is stronger by virtue of an essential
difference: this is not really a case of conflict or preference,
for these terms are only used when the two evidences are
of equal strength.™

Abrogation is the occurrence in the Shari‘ah of evidence of
a later date than another already existing, establishing the oppo-
site of what the earlier does. Only the Qur'an and the Sunnah
may be abrogators (nasikh) and according to the Shafi'is the
Qur’an can be abrogated only by the Qur’an and the Sunnah of the
mutawatir or mashhir kind only by another Sunnah of the muta-
watir or mashhiir kind.™®

78. Aghnides, op. cit., p.89E.

%9. The principle was controversial; the abrogation of the Qur'dn by the
Qurian is recognized by the great majority of jurists and only one
jurist, Aba Muslim ibn Bahrani, took exception to the principle,
Most instances of abrogation occurred in relation to detailed rules
affecting transactions in the verses revealed at Madinah and there is
very little abrogation in general rules occurring in the verses re-
vealed at Makka. As-Suyi in his al-Itgan mentions twenty instances
where abrogation occurred, Although k, the Companions of Aba
Hanifah, and some followers of the Zahirf School ruled that it was
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Where there is a conflict between two verses of the Qur'an
or between one verse and a pair of verses, or between one Sunnah
and a pair of Sunnah, and between one giyas and a pair of giyas,
it is a case of conflict between equals, since strength does not
consist in number and consequently the single verse, sunnah or
giyas is not necessarily set aside to make room for the pair. In
the event of a conflict, if between two giyas, one or other is
preferred according to one’s convictions, If however the conflict
is between two verses or two readings of the Qur'an or two
Sunnahs and it is not known which of the conflicting evidences
is the later in time, one should attempt if possible to reconcile
them by reference to their value (hukm), subject-matter or time,
but if this is not possible the conflicting evidences are set aside
and other evidences are referred to, as for example if the conflict-
ing evidences are verses of the Qur'an reference is made to the
Sunnah, and, if no provision is found in the Sunnah, to giyas and
the sayings of the Companions.

In case of inequality, the stronger evidence is always pre-
ferred to the weaker, for example a mashhar hadith is preferred
to an individual (ahad) hadith.®

The Muslim system also recognizes the force of customs and
usages in establishing rules of law. The validity of such laws rests
on principles somewhat similar to those of ijma‘. In the case of
those customs and practices which prevailed in the time of the
Prophet when revelation, the primary source of law, was still
active, and which were not abrogated by any text of the Qur'an
or the traditions, the silence of the Divine legislator is regarded
as amounting to a recognition of their legal validity. As to
customs which have sprung up since the Prophet’s death, their
validity is justified on the authority of the text, which lays it
down that whatever the people generally consider to be good
for themselves is good in the eyes of God. Customary law has
no legal force if it is repugnant to the revealed law or to the law
founded on ijma‘.5t

The principle of the retention of pre-Islamic legal insti-

possible for the Jiadith to abrogate the Qur'an on the ground that both
are revelations from God, Ash-Shafi'i and Ahmad ibn Hanbal rejected
this view —see Mahmasini, op. cit., pp.64-65.

80. Aghnides, p.8of.

81. ‘Abdur Rahim, op. cit,, pp.35 and 156
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tutions under Islam was acknowledged. Abu Yusuf held that if
there exists in a country an ancient custom which Islam has
neither changed nor abolished and people complain to the Khalifa
that it causes them hardship, he is not entitled to change it; but
Milik and ash-Shafi'c held that he may change it even if it be
ancient, secing that he ought to prohibit in similar circumstances
even a lawful custom which has been introduced by a Muslim.

Custom has come to be an important source of law in some
Muslim countries, especially in Morocco, where the principle of
‘amal or judicial practice has been developed by the jurists, In
Andalusia there prevailed a tendency to require judges to follow
the practice of Cordova and part of the material thus introduced
into the law was incorporated in the Tuhfah of Ibn ‘Asim (d. 829
AH.), which came to be very popular in Morocco. At Fez
the jurisdiction of the gadis was combined with the activitics of the
municipal authorities and had to take into account special cus-
toms. The result of this procedure, when set down in writing,
was the ‘amal which found a recognised place in Muslim juris-
prudence in Morocco from the end of the 9th Century of the
Hijrah (15th Century). This was developed by subsequent
jurists. Under the title of “opinions™ (ajwiba), judgments
(ahkam) or precedents (nawazil), each jurist reproduced and
on occasions revised the contributions of his predecessors. ‘Amal
was cventually reduced to a purely technical place; when
local customs require it the gadi has the right to refer the
isolated or anomalous opinion (shadhdh) to the predominant
opinion (mashhar). This right, limited by numerous conditions
and differentiations, could produce only temporary and isolated
solutions. The law based on ‘amal was a pragmatic law but it
remained subject to doctrinal criticism which at any moment
could revoke it.

In order to co-ordinate actual practice with ideal theory,
from the second century of Islam, Muslim jurists devised the
use of hiyal or legal fictions, devices by which the interested
parties might achieve by perfectly legal means, results made
desirable by the economic conditions of the time but which would
be unacceptable to legal theory as such. The earliest hiyal were

82,

Schacht, “Pre-Islamic Background and Early Development of Juris-
prudence”, pp.95-36.
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merely simple evasions of irksome prohibitions by merchants, but
very soon the religious scholars themselves started creating little
masterpieces of elaborate constructions and advising interested
parties in their use. Legal devices or fictions are of two types
in Muslim Law. The first category are those that are permis-
sible, those which represent an attempt to utilise a legal device
laid down for a specific purpose to attain another purpose aimed
at upholding a right, preventing an injury or casing a situation
because of necessity. Such legal fictions do not destroy any
Shari‘ah percept and arc therefore recognised and accepted by
all the Islimic schools. An example is the device of sale (bay'
bil wafa') to circumvent the prohibition of long-lease contracts.
The other category of legal fictions was devised to change well-
established Shari'ah rules into other different rules through an
action which is ostensibly correct but implicitly void. Aba
Hanifah is reported to have said: *It is prohibited to intend to
suspend rules overtly but the suspension of such rules implicitly
is not prohibited”. This type of legal device has been used by
Hanaft and some Shafi'T jurists to evade for example the pro-
hibition against the taking of interest.**

The function of law, in the Muslim view, is to control and
guide men’s conscious actions by creating restraint on their
freedom. This presupposes an ability in man to choose to do
or not to do an act, namely the existence in him of will-power
(ikhtiyar). The scope of law which is determined by the end
it has in view, covers the entire field of men's actions. The
purpose of law is to promote the welfare of men both individually
and socially. The welfare of men as individuals which the law
seeks to promote is not in respect merely of life on this earth
but also of the future life, so that the imperishability of human
life is another principle underlying the Muslim conception of law.

There are four main principles of action implanted in our
natures, namely the instincts of self-preservation, of self-multipli-
cation, of self-development and the social instinct. These
in the language of Islam are the signs as it were in the pathway
of life laid down by the Creator for our guidance. The instincts
of self-p vation and self-multiplicati mainly indicate the
range of our freedom, and the social instincts and the instinct of

_—
B3. Schacht, “Problems of Modern Islamic Legislation”, PO9L.
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self-development indicate chiefly the character and amount of
control to which our freedom is subject. The control implied
by the social instincts is the expression of the relation of the
individual to the communal life and the control nccessitated by
the instinct of self-development represents that side of our nature
which impels us to strive after progress. With regard to man’s
spiritual welfare, the purpose of law is the discipline of human
life, so that it may attain qurbar or nearness to God. So far as
the regulation of man’s actions in their bearing on earthly existence
is concerned, the aim of law is the preservation of the human
species and the support and well-being of individual and social
life.8

The media through which the law exercises its functions are
rights (hugiig) and obligations (wujab). The two are generally
speaking correlative terms. Right means the authority recog-
nised by the law to control in a particular way the action of
the person against whom it exists, the latter being obliged or
under an obligation to act as required. Rights are primarily
the privilege of God, but inasmuch as men in their communal
life are dependent on each other for their wants, God having
regard to such necessities has authorized men individually to
control each other’s actions, though within limitations. That is,
the law permits one man to acquire rights against another and
thus to control the freedom of the latter to a certain extent. In
so far however as there is no legal restraint on a man’s actions
by virtue of a right existing either in another individual or in
God, his innate freedom of action remains unaffected and hence
according to many Muslim jurists ‘bahat or permissibility, is the
original principle of human action.®

Rights are principally classified by the Muslim jurists into
rights of God (hugaq Allah) and rights of man (hugiig ‘ibad).
Rights of the former class are such as involve benefit to the
community at large and not merely to a particular individual.
They are referred to God because of the magnitude of the risks
involved in their violation and of the comprehensive benefits
which would result from their fulfilment. It is not to be under-
stood that these rights are called rights of God, because they

8. Ibid,, p55E.
85, Ibid,, pp.56-57.
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are of any benefit to God, for He is above all wants, nor because
they are the creation of God for all rights are equally the creation
of God who is the creator of everything. There are matters
which are purely the right of God, that is public rights involving
benefit to mankind generally; and there are matters which are en-
tirely the right of individual men, that is private rights. There are
also matters in which the rights of the community and of indivi-
duals are combined and in such cases sometimes the rights of the
ity prepond; i the rights of the individual.
What chiefly distinguishes a public right from a right of man or
a private right is that the cnforcement of the former is the duty
of the State, while it is at the option of the person whose private
right is infringed whether to ask for its enforcement or not. It
may be that certain acts which give risc to a public right affect
some particular individuals more than others but that fact will not
entitle those individuals to condone the acts of the offender. It
is however entirely at the discretion of the individual injuriously
affected by the infringement of a private right, whether to pardon
the wrongdoer or insist upon redress.*®
Legal capacity is divided by the Muslim jurists into two
parts, capacity for the inherence of rights and obligations and
capacity for the exercise of rights and the discharge of obligations.
The former may be described as the receptive and the latter as
the active legal capacity. Every man is inherently clothed with
legal capacity but the active part of such capacity is necessarily
conditioned on maturity of the human faculties, mental and physi-
cal, and therefore comes into play gradually and by degrees.
For instance, when the child is still in the womb as an embryo
its life is joined to that of its mother and hence even its receptive
capacity is defective while it has no active capacity at all, On
birth the receptive capacity in the child becomes complete and
his active capacity gradually develops itself, until it is perfected
with the maturity of his mental and physical faculties. Infancy
therefore is one of the circumstances which affect legal capacity
although it is a circumstance which is inevitable in man’s natural
being. There are also other circumstances which impair legal
capacity in a general way by their effect on a man’s faculties, such
as lunacy, or entail its forfciture cither wholly or partially by

86. Ihid., p2olr.
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reason of hostility to the law, such as apostacy, or cause its sus
pension in order to safeguard the rights of others, such as death-
illness or insolvency. A person with full legal capacity (mukal-
laf) is therefore a living being of mature age and understanding,
free, of Muslim faith, not scized with death-illness and solvent.*”

The term Shari‘ah is not limited to mandatory commands, far
less to commands enforceable by the Court. It includes all
expressions of the Lawgiver’s will and wisdom, whether laying
down what a man must do or must not do, what he may do and
what he ought to do or ought not to do, or merely making a
declaration.  Enforccability by a distinct human tribunal is not
an essential attribute of law in the Muslim jurisprudence. The
means by which compliance with the laws is secured are of a
wider character in the Muslim system than the sanctions of
modern European laws.  Since Muslim law has a twofold object,
spiritual benefit and social good, its policy is to encourage obedi-
ence by offer of reward and to discourage disobedience by imposi-
tion of penalty. Penalty may be awardable in this world (‘igab)
or in the next (‘adhab) or in both, but rewards (thawab) are
awardable only in the future life.*

The laws may be broadly divided into religious and secular
laws. Thus Taftazani*® in the Talwih says:—

It [Figh] is the knowledge of such laws of the Shari‘ah as are
intended to be acted upon. These laws relate to matters appertain-
ing to the next world, namely acts of worship (‘ibadat) or to matters
_Appcrummg to this world,  Of laws of the latter class, some have
in view the continued existence of men as individuals and are called
laws relating to mu‘amalat, that is dealings among men, while the
others namely laws relating to domestic relations munakahar) and
to punishments (‘ugiihat) have in view the continued existence of
men as a species, having regard respectively to their mutual place in
the scheme of life and as members of organized society.*

The administration of Muslim law is carried on by gadis
(kathis) or judges. The first Qadi was appointed by the Khalifa
‘Umar who enforced the principle that the majesty of the law was
supreme and that the administration of justice must be above the
suspicion of subservience to executive authority, No one can be

87. Ibid., p217L.
88. Ibid., pp.36-59.

‘ ahim, op. cit., pp.62-63
dzani, Talwih, p.693.
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appointed a Qadi (Kathi in Malay) unless he is a Muslim, free,
major and of virtuous character. The Qadi's function is to
redress wrongs and to enforce rights and it is not necessary for
him to be a jurist. Where difficult questions of law arise it is
a common procedure to refer the matter to a qualified jurist for
his opinion. Such a consultant is called a Mufri and his reply
is embodied in a farwa or statement of the legal issues. In the
early periods of Muslim law the mujris maintained their indepen-
dence of the secular administration but later they were appointed
by the sccular authority. The collection of fatwas (fatawa) by
eminent jurists came to be regarded as an authoritative source for
legal rulings.

Muslim law cannot be properly understood without relating
it to its religious background. It consists of laws ordained by
God relating to the individual and social life of human beings.
The great Imams of Muslim jurisprudence, the founders of the
four Sunni schools, were not only lawyers; they were men of
piety who combined spiritual illumination with religious knowledge
of a very high level. An-Nawawi in the Preface to the Minha
ag-Talibin well sums up the spirit of the system when he says that
“the best way to manifest obedience to God and to make right
use of precious time is assuredly to devote oneself to the study
of the law."ot

One of the best definitions of the Shari‘ah was given by Ibn
Qayyim al-Jawziyyah who said:

The foundation of the Shari‘a/ is wisdom and the safeguarding

f the people’s interests in this world and the next. In its entirety
Et s justice, mercy and wisdom. Every rule which sacrifices
Justice to tyranny, mercy to its opposite, the good to the evil, and
wisdom to triviality does not belong to the Shari‘ah although it
might have been introduced therein by implication. The Shari'ah
is God's justice and blessing among His people. Life, nutrition,
medicine, light, recuperation and virtue are made possible by it,
Every good that exists is derived from it and every deficiency in
being results from its loss and dissipation — for the Shari‘ah, which
God entrusted His Prophet to transmit, is the pillar of the world
and the key to success and happiness in this world and the next.”*

P
OL. Nawawi, Minhdj at-Talibin, paxi.
92 Ibn Qayyim, A'lam, 111, 1. quoted in Mahmasini, op. cit., p.106.
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THE DEVELOPMENT OF MUSLIM LAW

Whatever the people generally consider to be good
for themselves — is good in the eyes of God.






THE DEVELOPMENT OF MUSLIM LAW

HE history of Muslim law may be divided into seven dis-

tinct periods. The first period is the period when the Holy

Prophet was alive from the year 609, 13 before Hijrah' (622
AD.) to 10 AH. (632 AD.). The mission of the Prophet
was progressively to reclaim and reform humanity. The Qur'an
itself was revealed bit by bit. When a problem arose among
the Muslims the matter was referred to the Prophet and he
would then give his ruling in the matter either in the form
of a revelation from God, which would be a verse of the Qur'an,
or in the form of his own saying or explanation. Most of the
verses of the Qur'an dealing with legal matters were recorded
during the last ten years of the Prophet’s life when the Muslim
community had been organised in Madinah and later in the whole
of Arabia. The revelations collected in the Qur'an were made
in God's own words and contain His wishes and commands.
Many of the verses laying down rules of law were revealed with
reference to cases which actually arose. Often, however, ques-
tions arose for the solution of which there was no direct revelation
or certain matters had to be explained and made clear. The
pronouncements of the Prophet on all such matters are known as
hadith and came to be regarded as of sacred authority on the
authority of the Qur'an which says “Nor does he (Muhammad) say
aught of his own desire. It is no less than inspiration sent down to
him™2.  The sayings of the Prophet on matters of law and relig-
ion are thus regarded as inspired and suggested by God, though
expressed in his own words. The Prophet’s actions and usages
(Sunnah) were likewise guided by God and furnished a guide
as to what was right and lawful. Sometimes when the Prophet
Was not readily available to deal with a matter the Companions
would exercise their own judgment. Subsequently, the matter

1. The year of the migration of the Prophet to Madinah, from which date
Islamic calendar begins.
2. The Holy Quran, LUI: 31,
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would be referred to the Prophet who would then either agree to
the action taken or say that it was wrong.

In this first period, the basis of Muslim religion and law was
to be found in the directly inspired guidance of the Qur'an and
the personal guidance of the Prophet. The structure of Muslim
Law based on the Qur'an and the Sunnah was completed during
the lifetime of the Prophet. The Qur'an was arranged as a book
in the Prophet’s lifetime but the traditions were not collected.
Only a few of the Companions recorded the traditions of the
Prophet in his lifetime; among those who did so were ‘Abd Allah
ibn ‘Amr ibn al-‘As, Anas bin Malik and Hammam ibn Munabbih.

Although the Qur'an is the word of God it was nevertheless
immediately addressed to a given society, that is, the seventh cen-
tury ‘Arabs, with reference to their social and economic conditions.
Therefore in its actual legislation it was bound to have immediate
regard for that society as a model, although of course its message
is for the whole world and for all times. Similarly in regard to the
Sunnah, Shah Wali Allah says that the Prophet’s immediate task
was to create a model out of the conditions and materials that he
had for the rest of the world and for posterity.? The prophetic
method of teaching according to Shah Wali Allah is that, generally
speaking, the law revealed through a prophet takes special notice
of the habits, ways and peculiarities of the people to whom he
is specifically sent. The Prophet who aims at all-embracing
principles, however, can neither prescribe different principles for
different people nor leave them to work out their own rules of
conduct. His method is to train one particular people and to use
them as a nucleus for the building of a universal Shari‘ah. In
doing so he emphasizes the principles underlying the social life
of mankind and applies them to concrete cases in the light of the
specific habits of the people immediately before him. The Shari‘ah
values resulting from this application (as for example relating to
penalties for crimes) are in a sense specific to that people; and
since their observance is not an end in itself they cannot be strictly
enforced without modification in the case of future generations.

3. Lslamic Studies, Vol. I No. 2, p, 289; Sir Muhammad Iqbal, Reconstruc-
tion of Religious Thought in' Islam, p, 171 - 172
4. Ibid.
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In the carly days of Islam there was a continuing activity in
the interpretation and the practical application of the injunctions
of the Qur'an and the Sunnah in different walks of life. The early
Muslim Community was free from prejudices and superstitions and
were not hide-bound by the letter of the text of the Qur'an or the
expression of the Sunnah in the hadith. They recognised that the
Qur'an and the Sunnalt were meant to constitute the basis of Mus-
lim Law rather than the Muslim legal system itself. Where the
strict application of the letter of the Qur'an or the hadith would
violate the principles of justice, the early Muslims were prepared
to depart from it in the interests of implementing the essence of the
Qur'an or the hadith.®

The Prophet’s aim was to create a model out of the condi-
tions and materials in his time for the rest of the world and
posterity. The Qur'an and the hadith do exhort people to regulate
their conduct according to the moral principles revealed to the
Prophet, but they constitute the basis of Muslim Law rather than
the Muslim legal system itself. Many of the rules laid down in the
Qur'an and by the Prophet have specific reference to the situation
and time in which they were revealed although there is a substratum
of principle meant for all times and places. Moreover the Com-
panions of the Prophet, after he had said or done something, would
enquire from him as to whether the statement or act in question
was revealed or not. When the Prophet’s answer was that it was
non-revelatory, the Companions would consider themselves free
(with the Prophet’s approval) to reach their own conclusions and
express them. When these conclusions were at variance with those
of the Prophet, it is on record that often the Prophet accepted the
prevailing opinion of the Companions.®

The aim of Muhammad as Prophet was not to create a new
system of law; it was to teach men how to act, what to do and

5. Fazlur Rahman, “Social Change and the Early Sunnal,” p. 205 The
Second Khalifa, ‘Umar, cspecially i ol stk Eam overruling old
interpretations of texts, if the Sharial policy or the interests of the
Muslims made that imperative. Thus, for example, he discontinued
payments of alms to those whose hearts are to be reconciled” (Holy
Qur'an IX:60). Re divorce, he declared that if a person repudiated his
wife three times in one sitting, this was to be considercd as three
separate declarations, which made the declaration irrevocable, He also
prohibited the sale of slave girls who had given birth to children as
3 fesult of intercourse with their masters. See Malmagini, op.cit., p.

6. Kemal A, Faraki, Islamic Jurisprudence, p. 126.
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what to avoid in order to gain approval on the Day of Judgment
and to enter paradise. The Qur'an therefore applied religious and
cthical principles to existing legal norms and relationships which
it took for granted and only occasionally completed or modified
them on religious and ethical grounds. The Quriinic legislation
stood outside the existing legal system on which it imposed moral
and not properly speaking legal rules.”

The second period is the period from 10 A.H. to 40 AH.
(A.D. 631—660), the thirty years of the rightly guided Khalifas,
the period of the Companions of the Prophet (Ashab) and their
immediate successors (Tabi‘an). The period was characterised
by close adherence to the practice, that is the Sunnah, of the
Prophet. Law was administered by the Head of the State, the
Khalifa or under his direct supervision. The first four Khalifas
(Abii Bakr, ‘Umar, ‘Uthmin and ‘Ali) were men of action and
law in their hands while it was not separated from religion became
imbued with principles of practical application.

With the death of the Prophet, there was no longer anyone
through whom God could promulgate his wishes and commands
for the guidance of the Muslims. The religion of Islim had
been perfected® and the Qur'an and example of the Prophet
were available for reference and instruction. If a text of the
Qur'an or pronouncement of the Prophet had decided a similar
case there could be no difficulty. But fresh facts and new circum-
stances often arose for which no direct provision had been made,
especially as the affairs of the community became more complex
with the growth of the Muslim Empire. In the absence of direct
authority, the Companions had to guide themselves by the light
of their reason (‘agl) having regard to the usages of the commun-
ity, some of them from pre-Islimic times, which had been ap-
proved or were not condemned by the Prophet. Those who had
been associated with the Prophet as his Companions and had often

Schacht,
of Qu

roblens of Modern Islamic Legislation”, p. 106F, This feature
nic legislation has survived in Muslim jurisprudence and the
it uridical attiwde which attaches legal consequences to certain
acts is often subordinated fo the Muslim ethical tendeney which tells
man what he must do and what he must not do.  Muslim jurisprudence
did not grow ont of an cxisting Muslim law as did Roman jurisprudence
out of an cxisting Roman law; Muslim law created itself out of the
customary and administrative law and the various other ingredients
which went to its making,

The Holy Quian, V4,
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shared his counsels must have known, as if by instinct, the policy
of Muslim law and whether a particular rule or decision was in
harmony with its principles. Thus an agreement among the
Companions in a particular view would vouch for its absolute
soundness and even their isolated opinions are regarded as of
high authority.

As the Muslim community was to be governed in the main
on the principles already laid down for that purpose, the necessity
of collecting and preserving the verses of the Qur'an forced itself
upon the attention of the early Muslims. The text of the Qur'an
during the lifetime of the Prophet was preserved in the memories
of the Companions or by being inscribed on bones, leaves or
tablets of stone. In the expedition against the impostor Musay-
limah, during the Khalifate of Aba Bakr, a large number of the
hafiz (the reciters of the Qur'an by heart) were killed, and at the
suggestion of ‘Umar, Abi Bakr had an official edition of the
Qur'an prepared. Zayd bin Thabit, who had been constantly
with the Prophet and acted as his Secretary, was employed on
this task, which was completed between AH. 11 and AH. 14,
But several different gira’at or readings of the Qur'an crept into
use and ‘Uthman, the third Khalifa, perceiving the need for a
correct reading, again utilized the services of Zayd bin Thibit in
preparing an authoritative edition of the Qur'an based on the
manuscript compiled during Abii Bakr's Khalifate. Copies of
the authoritative edition were sent to the various centres of the
Muslim Empire, Madinah, Damascus, Basra and Kufa, and all the
incorrect versions were ordered to be destroyed. It is due to
the action of the Khalifa ‘Uthman that at the present day there
is one authoritative and uniform text of the Qur’an in use through-
out the Muslim world.?

The traditions of the Prophet however, were not collected
by authority of the State as was done in the case of the Qur'an.""
Their collection was left to the piety and private enterprise of the
Muslims. The hadith were known to various people and those
who were most learned in the hadith soon gathered around them
9. Ramadan, op.cit., p. 310
10. The Umayyad Khalifa, “Umar ibn “Abd al“Aziz, attempted @ com

pilation of the traditions in the early part of the Sccond Century AH

(Bth Century A.D.), But he was not suceessful in his plan as he died

before the was completed. See Mah opuit, p. 39
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a band of students eager to learn and store every tradition of the
Prophet. Those whose duty it was to decide questions of law
did not readily accept hadith which were not known personally
to them. It was only when they were convinced of the genuine-
ness of the hadith that they accepted and acted on it. We are
told that Abi Bakr and ‘Umar usually required two witnesses
who could independently vouch for the truth of a hadith while
“Ali bin Abt Tilib refused to accept a hadith unless the person
reciting it took an oath that he was correctly reciting what he
had heard from the Prophet or had seen him doing."

Hadith from the Prophet existed from the earliest days of
Islam. During the lifetime of the Prophet it was natural for the
Muslims to talk about what the Prophet did or said, especially in
a public capacity. The Sunnah of the Community was based upon
and has its source in the Sunnah of the Prophet. But hadith in
the Prophet’s own time was largely an informal affair — its only use
would be to guide the actual practice of the Muslims and this need
was fulfilled by the Prophet himself. After his death the hadith
attained a semi-formal status. The Companions of the Prophet
had seen him behave in all sorts of situations and had acted in his
spirit; the succeeding generations had in turn witnessed the be-
haviour of the Companions; and through this process, involving
mutual advice and criticism, by the third generation, the Prophetic
Sunnah was cstablished and accepted in the community and there-
fore it was not necessary to have recourse to hadith to support this
Sunnah. Whatever hadith existed, as the carrier of the Prophetic
Sunnah, existed for practical purposes, that is, as something which
could generate and be elaborated into the practice of the commun-
ity. For this reason it was interpreted by the Companions freely
according to the situation in hand and this interpretation produced
the living Sunnah.1?

When the matter arose for decision, reliance was placed
on the Qur'an and the Sunnah. 1f no solution was to be found
either in the Qur'an or the Sunnah, some of the Companions would
use their own judgment to decide the matter. Thus we are told
that Abu Bakr, the first Khalifa, whenever he had to pass a
judgment “looked into the Qur'an. If he found an applicable

11, M. Hasbi ash-Shiddieqy, Pedoman Hukum Sjary Vol. L. p. 22
azlur Rabman, “Sunnah and Hadith”, p. 4. See note (5) Supra.
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text therein, he would apply it. If not, he turned to the Sunnah.
If he found an applicable precedent therein he would apply it. If
not, he would ask the people whether any of them knew of a judg-
ment passed by the Prophet on the particular issue. It sometimes
happened that some people would come forward and state that
the Prophet had passed a judgment on it. If there was nothing
at all, he would summon the chief representatives of the people
and consult with them”.*

‘Umar, the second Khalifa, did the same, except that he would
ask whether Abu Bakr had passed judgment on the issue before
he passed a4 new one. In a letter which he wrote to a judge.
Abt Masa al-Ash‘ari stated:

Jurisdiction is to be administered on the basis of Qur'an and
Sunnah. . .clear understanding of every case that is brought to
you for which there is no applicable text of the Qur'an and Sunnah.
Yours then is a role of comparison and analogy, so as to distin-
guish similarities and dissimilaritics — thereupon secking your way
to the judgment that seems nearest to justice and apt to be the
best in the eyes of God.'
The Khalifas did not claim legal authority for their opinions.
‘Umar was questioned and called to account for any judgment
that seemed to anyone to go against the basic lexts of the
Qur'an and the Sunnah. History records open discussions in
the mosque at Madinah wherein these texts were the only reference
and wherein ‘Umar sometimes admitted that he was wrong.

Among the Companions who thus used their reasoning and
exercised Zjtihad (independent judgment) to arrive at a solution
of a problem were ‘Umar ibn al-Khattib and ‘Abd Allah ibn
Mas‘ad. There were some Companions however like ‘Abd Allah
ibn ‘Abbas, Zubayr and ‘Abd Allah ibn ‘Umar, who hesitated to
go beyond the Qur'an and the Sunnah. 1In any case the need
for ijtihad or independent judgment was limited; it was not relied
on in all cases but only where necessary. Most of the matters
which had to be decided could be decided on the authority of the
Qur'an and the Sunnah but in some cases it was necessary to
apply the rulings of the Qur'an and the Sunnah by analogy (giyas)
to new situations. In the more important matters it was usual
for the Khalifa to call together the Companions to discuss the

. opuit., pp. 2425
4. Ibid., p. 2.
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matter, and the matter would then be decided by the unanimous
view (ijma') of the Companions.

There were some among the Companions of the Prophet who
by their learning and aptitude in deducing rules of secular and
canon law acquired eminence as jurists — among them were ‘Al
bin Abi Talib, ‘Umar ibn al-Khattab, ‘Abd Allidh ibn ‘Umar,
“Abd Allih ibn Mas'ad and ‘Abd Allah ibn *Abbis. In this period
many of the Companions of the Prophet and the tabi'un (or
followers) dispersed into the various Muslim provinces and many
of them achieved fame, such as *Abd Allih ibn ‘Abbas in Makka,
Zayd ibn Thabit and *Abd Allah ibn ‘Umar in Madinah, ‘Abd Allah
ibn Mas'ad in Kafa and *Abd Allah ibn ‘Amr ibn al-‘As in Egypt.
The legal opinions of a Companion or follower residing in a
particular province achieved prominence in that arca.’”

There were in some cases differences among the Companions
in interpreting the law. These diffcrences could arise from dif-
ferences in interpreting the Quran or the hadith, differences in
the standard demanded for accepting hadith and differences of
opinion on matters not directly covered by the Qur'an or hadith.
The differences were however small as the Companions did not
use their own personal opinion in deciding matters except when
necessary. An opinion was expressed only when a matter arose
which had to be decided and for which no solution could be
found in the Qur'an or hadith. The Companions moreover pre-
ferred to discuss matters in order to arrive at agreement or ijmd',
The matters which required the use of independent judgment were
comparatively few and it was only a few persons who felt them-
selves sufficiently qualified to give fatwas or rulings. No attempt
was made in this period to collect or publish the farwas.

The third period of Muslim law is the period of the ‘Umayyad
Khalifate (from 41 AH. to 132 AH. or 661 A.D. to 750 A.D.).
In this period the learned among the Muslims spread themsclves
in the various parts of the Muslim Empire. Persians, Syrians,
Copts, Berbers and others flocked within the fold of Islim and
intermarried with the ‘Arabs, and there arose a number of learned
men from the non-‘Arab Muslims, among them Hasan al-Basri.
The twin cities of ‘Irag, Basra and Kiufa, became centres of the
intellectual activity in the Muslim world. An effort was made

15, Mahm: opuit,, p. 16f.
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to collect and transmit the traditions of the Prophet, and in this
also the non-‘Arabs like ‘Ikrimah, the freedman of ‘Abd Allah bin
‘Abbas, Nifi', the freedman of ‘Abd Allah bin ‘Umar, Muhammad
bin Sirin, the freedman of Anas bin Malik and ‘Abd ar-Rahmin
ibn Hurmuz, the freedman of Aba Hurayrah, played an important
part. During this period arose the difference between the Shi'a
and the Sunnis. The difference between the Shi'a and the Sunnis
originated with political matters and grew into a separation on
doctrinal and legal points. The Shi'a repudiate entircly the
authority of the Jama'at (the universality of the people) to elect
a spiritual chief and hold that the appointment to the Imamat
or spiritual lordship of the Muslim Empirc had been indicated
by the Prophet Mul; d, as he had desi 1 *Ali, his cousin
and son-in-law, to be his successor. The SAr'a therefore con-
sider that ‘Ali was wrongly deprived of the Khalifate during the
Khalifates of Abi Bakr, ‘Umar and ‘Uthmin, and after the
death of ‘Ali, they refused to accept the authority of the Khalifa
Muwawiyah and his successors. The term Shi‘a means ‘faction’
and is an abbreviation of the term Shi‘a ‘Al or the party which
attached itself to ‘Alf after the death of the Prophet. The Shi‘a
accept the authority of the Qur'an but differ from the Sunni as
regards the traditions and other sources of law. The Shi'u do
not admit the genuineness of any tradition not received from the
Ahl al-Bayt (the People of the House) consisting of the Prophet’s
son-in-law ‘Ali, the Prophet’s daughter and ‘Ali’s wife, Fatimah,
and their descendants, and repudiate entirely the validity of all
decisions not approved by their own spiritual imams.

The Shi‘a divided themselves into two groups after the death
of the fourth Imim, ‘Ali Zayn al-‘Abidin, the son of Husayn.
One of his sons, Zayd bin ‘All (d- A.H. 122) was accepted as
Imam by certain people. Thus arose the Zaydi School. Zayd
bin *Alf is reputed to be the author of the Majmit al-Figh, which
however has not come down to us in its original form. The
majority of the Shi‘a, the Imamiyyah School, followed Imam
Muhammad al-Bagir and after him Imam Ja‘far as-Sadiq (d.
148 AH.) who is distinguished not merely as an Imam of the
Shi‘a but also as a man well versed in law and science. After its
initial phase of a purely political legitimism, the Ski‘a functioned
for a time as a movement of socio-cultural protest and reform
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within Islim and then went underground during the second and
third centuries of the Hijrah and under suppressive pressure from
without adopted subversive tactics.

In this period the Kharijis also arose. At first they sup-
ported ‘Alf, but later they became the deadly opponents of ‘Al
and the Shi‘a, as well as of the Sunnis. In endeavouring to
maintain the primitive, democratic principles of Islam, the puritan-
ical Kharijis caused strife and bloodshed in the first three Muslim
centuries. Today they survive in the form of a subdivision, the
Ibadiyyah School, which has adherents in Algeria, Tripoli and
Zanzibar.

The Sunnis at the outset mediated between the two extremes
and strove to preserve the unity of the Community. Instead of the
Shi‘a legitimist claims they successfully insisted on the ijma‘ of the

ity and its rep ive the Khalifa who was in theory
deposable. But against the Khariji rebellion and in the face of the
civil wars, the Sunnis advocated the policy of political pacificism.
The original impulse behind this doctrine was the doctrine that any
law is better than lawlessness but as it developed the doctrine be-
came one of submissiveness to the de facto authority,!®

The carliest Muslim gadis, officials of the Umayyad adminis-
tration, by their decisions laid the foundations of what grew to be-
come Muslim Law. They gave judgment according to their own
discretion or opinion (ra’y) basing themselves on customary prac-
tice which incorporated administrative regulations and taking into
account the letter and spirit of the Qur'anic legislation and of the
hadith and the Sunnah. The work of the gadis became more and
more specialised and in the late Umayyad period (¢. A.H. 100 —
130) appointments as a rule went to specialists, that is persons
sufficiently interested in the right administration of justice to have
given the subject serious thought in their spare time, either indivi-
dually or in discussions with friends. The gadis were recruited
from among those pious persons whose interest in religion caused
them to elaborate by individual reasoning a Muslim way of life in
all its aspects and their main concern was to ascertain whether
customary law conformed to the Quranic law and Muslim prin-
ciples generally. In their theoretical contemplations they consi-
dered possible objections that could be made to recognised prac-

16, Fagur Rahman, “The Post-Formative Developments in Istim®, p.df
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tices from the religious and in particular from the ritualistic or
ethical point of view and as a result endorsed, modified or rejected
them. The customary Jegal practices were interpreted and modi-
fied in the light of religious and ethical ideas, based on Qur'anic
and Muslim principles, and incorporated into the body of duties
incumbent on every Muslim.  In doing this they achieved on a
much wider scale what the Prophet had tried to do for the early
Muslim C¢ ity of Madinah. As a ] the popular
and administrative practice of the late Umayyad period was trans-
formed into Muslim Law. As the groups of pious specialists grew
in number and cohesion they developed in the first few decades of
the second century of the Hijrah into what may be called the
“ancient scheols of law™ although there was as yet no definite
organization or any uniformity of doctrine in each school. The
scholars or lawyers, members of the ancient schools of law, contin-
ued to be private individuals interested and knowledgeable in
Muslim ideals as they ought to prevail. Overlying the common
Muslim background there had developed in several widely separ-
ated centres of the Muslim world during the first century of the
Hijrah local practices, those concerning details of ritual, for exam-
ple, or special transactions adapted to local conditions. Apart from
these variations in subject matter, the difficulties of communication
made differences among the ancient schools of law unavoidable.
These differences were however conditioned by geography rather
than by any noticeable disagreement on principles or methods.
The general attitude of all the ancient schools of law towards
Umayyad popular practice and Umayyad administrative regula-
tions was essentially the same whether they endorsed, modified or
rejected the practice which they found. Apart from this common
basic attitude there existed at the earliest stage of Muslim juris-
prudence a considerable body of common doctrine. The most
important ancient schools of law were those of Kifa and of Bagra
in ‘Irdq, of Madinah and Makka in the Hijaz, and of Syria.'
Recent research has shown that it was the second half of the
first century of the Hijrah (circa 670-720 A.D.) which was the most
important period in the development of Muslim Law. During that
period under the Umayyad Khalifas of Damascus two important

17. Schacht, “Pre-Islamic Background and Early Development of Juris-
prudence”, p.3g-41.
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elements were blended into Muslim Law and jurisprudence, the
Umayyad popular and administrative practice and regulations and
the ideas and customs of the conquered territories. It was in ‘Iraq
about A.H. 100 that Muslim legal science started. The develop-
ment of doctrine in Madinah was secondary to and dependent
upon that in ‘Iraq. The influence exercised in early Muslim Law
by the legal systems of the conquered territories was not restricted
to legal customs and practices but extended to the field of legal
concepts and principles and even to fundamental ideas of legal
science such as the methods of systematic reasoning and the idea
of the consensus of scholars.'®

The ancient schools of law were distinguished not by personal
allegiance to a master nor to any essential difference of doctrine
but simply by their geographical distribution. Every capital of
the Muslims was a seat of learning whose people followed the
opinion of one of their countrymen in most of the teachings. The
three great geographical divisions that appear in the ancient texts
are ‘Iraq, Hijaz and Syria. Within ‘Iraq there was a further divi-
sion into the scholars of Kiifa and of Bagra. Although there are
occasional references to the scholars of Basra in the ancient texts
little is known of their doctrine in detail and the texts deal mainly
with the scholars of Kafa. In Hijaz there were also two centres,
Madinah and Makka, but the information on Madinah is more
detailed. The Syrian School is mentioned rarely, but there are
texts dealing with the doctrine of its main representative Awza
(d. AH. 157). There was no essential difference between the
Madinese, the ‘Iriqians and the Syrians in their general attitude
both to Umayyad popular practice and to Umayyad administrative
regulations and their several reactions to each particular problem
were purely fortuitous, whether they endorsed, modified or rejected
the practice which they found. Legal practice in the several parts
of the Umayyad empire was not however uniform and this accounts
for some of the original differences in doctrine between the ancient
schools of law.'®

The attitude of the ancient schools to legal traditions was
essentially the same. Traditions from the Prophet were often

18. Schacht, “Foreign Elements in Ancient Islamic Law", p.13: Schacht,
“Pre-Islamic 1 and Earl il 4]

P 7
286 Schacht, The Origins of Muhammadan Jurisprudence.
19 Sthacht, The Origine of Muhammadan [urisprudence, p. 6f



I'HE DEVELOPMENT OF MUSLIM LAW 57

superseded by traditions from the Companions or even disregarded.
They were regularly interpreted in the light of traditions from the
Compani on the ption that the Compani knew the
Sunnah of the Prophet best. Traditions might be accepted or
rejected according to whether they agreed or disagreed with the
established practice. The ancient schools of law shared the con-
cept of Sunnah or living tradition as the ideal practice of the com-
munity and as expressed in the accepted doctrine of the school. It
was not yet exclusively embodied in traditions from the Prophet,
although the ‘Iragians had been the first to claim for it the authority
of the Prophet by calling it the “Sunnah of the Prophet” >

The real basis of legal doctrine in the ancient schools was
the living tradition of the school as expressed in the consensus of
the scholars. The opinion of the scholars on what the right deci-
sion ought to be, preceded, systematically and also historically, its
expression in traditions. The material on which the ancient law-
yers started to work was the popular and administrative practice as
they found it towards the end of the Umayyad period. It started
with the exercise of personal opinion and of individual reasoning
on the part of the earliest gadis and lawyers. Individual reason-
ing in general was called ra’y or opinion. When it was directed
towards achieving systematic consistency and guided by the parallel
of an existing institution or decision, it was called givas or analogy.
When it reflected the personal choice of the lawyer guided by his
idea of appropriateness, it was called isihsan or preference.
Individual reasoning, both in its arbitrary and in its systematically
disciplined form, was freely used by the ancient schools, although
it was not necessarily called by any of the terms mentioned. This
process of systematization was accompanied by a tendency to
Islamize, that is to find a basis for the law in the principles laid
down in the Qur'an and the Sunnal of the Prophet. The tendency
to Islamize took various forms: it made the ancient lawyers
criticise Umayyad popular and administrative practice, it made
them pay attention to the details and implications of the rules laid
down in the Quran, it made them attribute the living tradition of
their schools of law to the Prophet and his Companions, it made
them take account of the rising tide of traditions ascribed to the

20, Ibid,, p.21f
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Prophet and it provided them with part of the material considera-
tions which entered into their systematic reasoning.*!

The ancient schools of law shared not only a common attitude
towards Umayyad practice and a considerable body of positive
religious law, but also the essentials of legal theory. The central
idea of this theory was that of the living tradition of the school, as
represented by the constant doctrine of its authoritative represen-
tatives. This idea dominated the development of legal doctrine
in the ancient schools of law during the whole of the second cen-
tury of the Hijrah. 1t presented itself under two aspects: retro-
spective and contemporaneous. Retrospectively, it appeared as a
Sunnah or practice (“Amal) or as a well established precedent or
ancient practice. This practice partly reflected the actual custom
of the local community but it also contained a theoretical or ideal
element, so that it came to mean normative Sunnah, the usage as
it ought to be. This ideal practice was found in the unanimous
doctrine of the representative scholars of each centre, in the teach-
ing of those whom the people of that region recognised as their
leading specialists in religious law, whose opinion they accepted
and to whose decision they submitted. The consensus of the
scholars, representing the accepted doctrine in each generation,
expressed the contemporaneous aspect of the living tradition of each
school.  Originally the consensus of scholars was anonymous, that
is, it was the average opinion of the representatives of the school
and not the individual doctrines of the most prominent scholars.
The living tradition of the ancient schools maintained its essentially
anonymous character well into the second half of the second cen-
tury of the Hijrah. Nevertheless the idea of continuity inherent in
the concept of Sunnah or idealized practice, together with the need
of creating some kind of theoretical justification for what so far
had been an instinctive reliance on the opinions of the majority led
from the first decades of the second century onwards to the living
tradition being projected backwards and to its being ascribed to
some great figures of the past. The Kafians were the first in attri-
buting the doctrine of their school to the ancient Kifian authority,
Ibrahim Nakha‘i, although it would appear that the body of
elementary legal doctrine attributed to him had very little to do
with the few authentic opinions of the historical Ibrahim. It

2L Ibid, p.98f and 283f.
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rather represented the stage of legal teaching achieved in the time
of Hammad ibn Abi Sulayman (d. A.H. 120). By a literary
convention which found particular favour in ‘Iraq it was customary
for a scholar or author to put his own doctrine or work under the
aegis of an ancient authority. The Madinese followed suit and pro-
jected their own teaching back to a number of authorities who died
in the last years of the first or in the very first years of the second
century of the Hijrah. At a later period seven of them, the most
prominent of whom was Sa‘id ibn Musayyib (d. A.H. 93 or 94),
were chosen as rep ives although the tr ission of legal
doctrine in Madinah becomes historically ascertainable only at about
the same time as in ‘Iraq with Zuhri (d. A.H. 124) and his younger
contemporary, Rabi‘aibn Abi ‘Abd ur-Rahman (d. circa A.H. 136).
The process of going backwards for a theoretical foundation of
Muslim religious law did not stop with the choosing of these rela-
tively late authorities. At the same time at which the doctrine of
the school of Kafa was retrospectively attributed to Ibrahim
Nakha't, that doctrine, and the local practice which in the last resort
was its basis, was directly connccted with the very beginnings of
Islam in Kifa, beginnings associated with Ibn Mas‘ad, a Compan-
ion of the Prophet. The corresponding original authority of the
Makkans was Ibn ‘Abbas, another Companion of the Prophet
The two main authorities of the Madi among the Comp

of the Prophet were the Khalifa ‘Umar and his son Ibn ‘Umar.
Nor did the search for a theoretical foundation for the doctrine of
the ancient schools of law stop at the Companions of the Prophet.
There remained a further step— a step taken in ‘Iraq where not
later than the very first years of the second century of the Hijrah
the practice of the local community and the doctrine of its scholars
were called the ‘Sunnah of the Prophet’. This step put the ideal
practice of each community of Muslims directly under the author-
ity of the Prophet. It expressed the belief that the Prophet had
by his words or actions in fact originated or approved that prac-
tice. This originally ‘Iraqi concept was subsequently taken over
by the Syrians;?* their idea of living tradition came to be the un-
interrupted practice of the Muslims beginning with the Prophet,
maintained by the first Khalifa and by the later rulers and verified
by the scholars.

_——=
22, Schacht, “Pre- Islamlc Background and Early Development of Juris-
prudence”, p42-45
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It was not long before various movements arose in opposition
to the opinions held by the majorities in the ancient schools of law.
In Kafa for example, opinions were put forward in opposition to
the traditional doctrine and the authority of the Khalifa ‘Ali was
invoked as authority for them. In contrast to the opposition in
Kifa, the opposition in Madinah reflected the activities of the tradi-
tionists. The movement of the traditionists was the most impor-
tant single event in the history of Muslim Law in the second cen-
tury of the Hijrah and was the natural outcome and continuation
of the movement of religiously and ethically inspired opposition
to the ancient schools of law. The main thesis of the traditionists
was that formal traditions deriving from the Prophet superseded
the living tradition of the school. The traditionists were not con-
fined to Madinah but existed in the other centres of Islam where
they formed groups in opposition to, but nevertheless in contact
with, the local schools of law. The traditionists disliked all legal
reasoning and personal opinion and their general tendency was a
certain inclination towards strictness and rigidity. The ancient
schoo]s of law, Madmesc as well as ‘Iraqi, at first offered strong

to the disturbing element rep i by the traditions
from the Prophet. But it was obvious that once the authority of
the Prophet had been invoked, the thesis of the traditionists con-
sciously formulated was certain of success and the ancient schools
of law had no real defence against the rising tide of traditions from
the Prophet. The ancient schools had to pay lip service to the
principle of the traditionists but they accepted traditions from the
Prophet only as far as they agreed with their own living tradition
or idealized practice.**

The endeavour to Islamize the law was accompanied by a
parallel and contemporary tendency to reason and systematise.
Reasoning was inherent in Muslim Law from its very beginnings.
It started with the exercise of personal opinion and of individual
judgment on the part of the earliest specialists and gadis. This
was accompanied by a rudimentary analogy and the striving after
consistency. Both elements were found intimately connected in
the earliest period. This indivi ing, whether
independent and personal or inspired by an effort for consistency,
started from vague beginnings, without direction or method, but it

Ibid., p45-48,
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moved towards an increasingly strict discipline. The results of
this early sy i ing were not infrequently exp in
the form of legal puzzles or in the form of legal maxims, which
became a favourite mode of expressing legal doctrine in the ‘Iraq
and in the Hijaz of the first half of the second century of the Hijrah.
The element of personal discretion and individual opinion in Mus-
lim Law was prior to the growth of traditions, particularly of tradi-
tions from the Prophet and it was due only to the success of the
traditionists that most of these originally independent decisions of
scholars were put into the form of traditions.**

The fourth period in the development of Muslim law is the
period from 132 A.H. to 350 A.H. (750 A.D.—961 A.D.), or the
period of the great jurists of the Sunnt School of law in whose names
the schools of law were subsequently established. The Umayyads
of Damascus were overthrown by the ‘Abbasids in A.H. 132. The
early ‘Abbasids continued and reinforced the Islamizing trend
which had become more and more noticeable under the later
Umayyads. The office of Qadi was in this period permanently
connected with the Shari‘ah or sacred law. It became a fixed
rule that a gadi had to be a specialist in the Shari'ah. He was
no more the legal secretary of the governor but was normally ap-
pointed from the centre of the empire. The centralising tendency
of the early ‘Abbasids also led to the creation of the office of Chief
Qadi. The Qadi Abu Yusuf was the first to receive this title and
the Khalifa Harin not only solicited his advice on financial policy
and similar questions but consulted him on the appointment of all
qadis in the empire

=

24, Ibid, pAs-50.

25. Under the Umayyads the administration of justice had been left to the
provincial governors and their gd Inder the ‘Abbisids however,
when the main features of the Shari‘ah had already been definitely
established, when Muslim Law had come to be recognised, in theory
at least, as the only legitimate norm of behaviour for Muslims, when
the gadis bound to apply this law were being appointed under the
direct authority of the Khalifa, the Khalifa himself had to be incor-
porated into the system. The solution that was adopted was to endow
the Khalifa with the attributes of a religious scholar and lawyer, to
bind him to the sacred law in the same way in which the gadis were
bound to it and ta give him the same right (o the exercise of personal
opinion as was customary in the ancient schools of law. According to

is doctrine, the Khalifa, though otherwise the absolute Chicf of the
Muslim Community, had not the right to legislatc but only to make
administrative regulations within the limits laid down by the sacred
law. The later Kialifas and other secular rulers often had occasion
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In the third and fourth quarters of the first century of the Hij-
rah, the living Sunnah had expanded vastly in different regions of
the Muslim Empire through the process of interpretation in the
interests of actual practice, and as the differences in law and
legal practice widened, the hadith began to develop into a formal
discipline. The activities of the hadith-transmitters was largely
independent of and in some cases developed even in oppo-
sition to the practice of the lawyers and the judges. Whereas
the lawyers based their legal work on the living  Sunnah
and interpreted their materials freely through their personal
judgment in order to elaborate law, the hadith-transmitters
saw their task as consisting of reporting with the purpose
of promoting legal fixity and permanence. Although the exact
relationship between the lawyers and the transmitters of the
hadith in the earliest period is obscure, it would appear that
these two represented in general the two aspects of a tension be-
tween legal growth and legal permanence; the one interested in
creating legal materials, the other seeking a neat methodology or
framework that would give stability and consistency to the legal
system.  Due to a natural paucity of Prophetic hadith in the early
stages, the majority of the hadith did not go back to the Prophet
but to previous generations. In the extant work of the second cen-
tury A.H., most of the legal and even moral traditions are not from
the Prophet but are traced back to the Companions, the successors
and 10 the third generation. But as time passed the Aadith move-
ment tended to project the hadith back to the person of the Prophet.
The legal schools whose basis was the living and expanding Sunnah
rather than a body of fixed opinion attributed to the Prophet
naturally resisted this development.®

The carly ‘Abbasid Khalifas were patrons of learning, and their
support and encouragement gave rise to the growth and develop-
ment of learning and culture, notably in Kufa and Baghdid. The
scholars did not confine their search for knowledge to Islamic learn-
ing but also sought to learn from foreign cultures, notably from
Greek philosophy. There was comparative freedom of thought and
_—

to legislate but they called it administration, and they maintained
the position that their regulations served only to apply, o supplement
and o enforce the Shariah and were well within the competence of
the political authority.

26. Fazlur Rahman, “Sunnah and Hadith”, p. 5.
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opinion and more scope for differences of views and opinions. There
was also a greater tendency to deal with matters in the abstract.
In law for example the scholars began to interest themselves in
the analysis of legal concepts of rights and duties and of the
sources of law. These various influences worked to give rise to
the different schools of Muslim law. Igbal says:
. . . from about the middle of the first century up to the beginning
of the fourth not less than nineteen schools of law and legal opinion
appeared in Islam. This fact alone is sufficient to show how inces-
santly our early doctors of law worked in order to meet the neces-
sities of a growing civilization. With the expansion of conquest
and the consequent widening of the outlook of Islam these early
legists had to take a wider view of things, and to study local condi-
tions of life and habits of new peoples that came within the fold of
Islam.*7
The literary period in Muslim Law begins about the year
150 A.H. and from then onwards the development of technical legal
thought can be followed step by step from scholar to scholar. It
tended first to become more and more perfected until it reached the
zenith of its development at the end of the second century A.H.
Secondly, there was an increasing dependence on traditions as a
greater number of authoritative traditions came to be known.
Thirdly, considerations of a religious and ethical kind, which re-
presented one aspect of the process of Islamizing the legal subject-
matter, tended to permeate systematic reasoning and both tenden-
cies became mixed in the result. All three tendencies culminated
in the teachings of Ash-Shafi‘i. The opinions of the Syrian, Awza
(d. A.H. 157), for instance, represent the oldest solutions adopted
by Islamic jurisprudence, whether he maintained the current prac-
tice or regulated it or Islamized it or gave a simple and natural
decision as yet by His syste-
matic reasoning though appreciable in extent was generally rudi-
mentary and his legal thought showed as a rule a rigid formalism.
The reasoning of the Madinese Malik (d. A.H. 179) on the other
hand depended more on the practice, the living tradition and the
consensus of scholars, rather than on systematic thought. The
accepted doctrine of the Madinese school, which Malik aimed to
set forth, was itself to a great extent founded on the individual
reasoning of the school’s representatives. In combining the use
of reasoning with dependence on the living tradition, Malik seems

27. 1qbal, Reconstruction of Religious Thought in Islim, p.165.
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typical of the Madinese. In ‘Iriq the discussion of technical legal
problems started slightly earlier, in the time of Ibn Abi Layla, a
Qadi of Kiifa (d. A.H. 148). His doctrine showed a considerable
amount of technical legal thought but it was generally of a primitive
kind. In a great number of cases, Ibn Abi Layla’s doctrine re-
presented natural and practical common-sense and rough and ready
decisions. This practical common-sense reasoning of his often
took both practical and Muslim ethical considerations into
account.*s  C d with these iderati was Ibn Abi
Layla’s regard for actual practice, a tendency enforced by his being
aQadi. His loose and imperfect method was coupled at times with
a rigid formalism.

With respect to ‘Iraqi legal reasoning as represented by Ibn Abi
Layla, Aba Hanifah (d. A.H. 150) seems to have played the part
of a theoretical systematiser who achieved considerable progress in
technical legal thought. In Abu Hanifah's doctrine, systematic
reasoning has become normal. The emph:Ns shifts from the prac-
tical aspects of legal ing — sense deci-
sions and other considerations — to the techmml and formal quali-
ties of legal thought.

Abii Hanifah an-Nu‘mén ibn Thabit, commonly known as
Imam Abi Hanifah, was born in the year A.H. 81 (A.D. 700)
during the time of the Umayyad Khalifa, ‘Abd al-Malik, (A.H. 65-
86 or 684-705 A.D.) and died at an advanced age in A.H. 150
(A.D. 767) eighteen years after the ‘Abbasids came into power. He
first studied scholastic divinity but soon abandoned it in favour
of jurisprudence. He attended the lectures of Ja‘far as-Sadig, a
descendant of the Prophet, who was noted for his learning and
piety and is regarded as the sixth Imam of the Shi'a School, and
of Hammad ibn Abi Sulayman (d. A.H. 120-737 A.D.), a dis-
ciple of Ibrahim an-Nakha'l (d. A.H. 95 or 96, 713-714 A.D.)
a noted jurist of Kiofa. Abn Hanifah was endowed with talents
of an exceptional nature and had the true lawyer's gift of deduc-
ing nice distinctions. He possessed remarkable powers of reason-
ing and deduction which, bined with the of a reten-
tive memory and a clear understanding, brought him into rapid
prominence as a master of jurisprudence. Abfn Hanifah played

28. Schacht, “Pre-Islamic Background and Early Development of Juris-
prudence”, p.50-52.
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the role of a theoretical systemiser who achieved considerable
pmgrcss in technical legal thought. He relied on his personal

g (ra'y) and it by analogy (givas) and his

§Lhool subsequently came to be known as the Upholders of Private
Opinion (Ahl ar-Ra'y). Tt would not, however, be correct to
suppose that Aba Hanifah lacked a sufficient knowledge of the
traditions or that he did not regard them as a legitimate source
of law. As Ibn Khaldin (d. 808 A.H./1405 A.D.) said:

- .some prejudiced men say that some of the Imams had a scanty
knowledge of the traditions, and that is the reason why they have
respected so few of them. This cannot be true of the great Imams,
because the law is based on the Qur'an and the Traditions and it
is a duty incumbent on them to seek the traditions. But some of
them accept only a small number of traditions, because of the
severity of the tests they apply.2®

The basis of Imam Abu Hanifal’s analogical reasoning was the
Qur'an; he accepted traditions only when he was fully satisfied
as to their authenticity and as the great collectors of traditions
had not yet commenced the work of collection and as Kfa, his
centre of activity, was not a great centre of that branch of learn-
ing, Imam Abit Hanifah accepted very few traditions and more
often resorted to the Qur'an for his juristic views. Later on
when traditions were collected and sifted, the adherents of the
Hanafi School made more use of traditions. Abu Hanifah like
all the early jurists of Islam relied on the Qur'an and the Sunnalk
as the primary sources of the law.

The methods and opinions which later became characteristic
of the Hanafi School were not introduced or formulated by hini.
Thus as regards the two basic conceptions of ijma‘ and givas it
is recorded that it was the Hanaft Scholars, who after his death,
deduced those juristic rules from what they had collected of his
opinions on different issues. Professor Abit Zahrah in his bio-
graphy of Imam Abit Hanifah said:

We have gone to all the references relating to the biography of Abu
Haoifah in order to find something that would testify to what his
followers ascribe to him concerning the implementation of al-ijma'.

29. Ibn Khaldiin, Mugaddimah, Ibn Khaldin’s contention that Abii Hanifah

¢ seventeen sayings of the Prophet is not correct.
5 AH) compiled in the volume entitled  fami
Masinid al-Imim, Gfteen works of lndmnm carrying the authority of
Abit Hanifah — sec Mahmasini op.cit.,
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We could find only two statements: one by al-Makki to the effect
that Abii Hanifah was a strict follower of the common usage of his
fellow citizens and the second by Sahl ibn Muzahim “The course
of Abi Hanifah was (1) the authoritativeness of authentic texts
(2) the strong re-action to all indecency and (3) the consideration
of human dealings in order to see what is best for their benefit and
stability”.3¢

The Hanafi School was the first to give prominence to the
doctrine of giyas, or analogical deduction, though as a principle
of law it was undoubtedly in practical operation long before.
The Hanaft jurists, however, assigned a distinctive name and
prominence to the principle by which in Muslim jurisprudence the
theory of law is modified in its application to particular facts,
calling it istihsan or juristic preference, which in many points
bears a resemblance to the doctrine of equity in English law.
Istihsan technically denotes the abandonment of the opinion
to which reasoning by analogy (giyas) would lead in favour of a
different opinion supported by stronger evidence. Such a depar-
ture from giyas may be justified by evidence based on the traditions
or ijma‘ or necessity and in such cases would be allowed by all
the Sunni Schools of law. It may happen, however, that the law
deduced by analogy fails to commend itself to the jurist, owing
to its narrowness and inadaptability to the habits and usages of
the people and being likely to cause hardships and inconveniences.
In that event, also according to the Hanafis, a jurist is at liberty
to refuse to adopt the law to which analogy points and to accept
instead a rule which in his opinion would better advance the
welfare of men and the interests of justice.

The Hanafi jurists also extended the doctrine of ijma‘ (con-
sensus of opinion). Some other jurists were of opinion that the
validity of ijma’ as a source of law should be confined to the
Companions of the Prophet and others would extend it to their
successors but no further. The Hanaft jurists affirmed its validity
for every age. They also recognised the authority of local cus-
toms and usages as guiding the application of law. However,
the Qur'an and the traditions of the Prophet are with them, as
well as with all other jurists, the primary sources, /jma‘ coming

30. Aba Zahrah, Aba Hanifah, p. 300,
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next to them and then giyas, istihsan, and local customs which
are regarded merely as secondary sources.®!

In the work of Abit Hanifah in the sphere of jurisprudence
he was assisted by many able disciples. The way he preached
was more a method of learning. Whenever a problem was
brought to him, he would place it before his students and then
join them in searching for its solution. Each one was free to
present his opinion, which sometimes contradicted that of Abu
Hanifah. This sometimes led to heated discussions and even
shouting. Not until the issue became clear before them did Abd
Hanifah present the resum¢ of this collective study and suggest
what he himself thought on the subject. The fact that Abd
Hanifah continuously applied this method of learning until his
death made him always a student whose knowledge continued to
grow and whose thought flourished.?*

Abit Hanifah also instituted a committee consisting of forty
men from among his principal disciples for the codification of
the laws. The committee would discuss any practical or theore-
tical question that arose or suggested itself, and the conclu-
sions which they agreed upon after a full and free debate were
duly recorded. It took thirty years for the code to be com-
pleted, but each part was issued and circulated as it was pub-
lished. The entire code has unfortunately been lost.3?

The two chief disciples of Imam Abd Hanifah were Abu
Yasuf (d. AH. 182) and Muhammad ash-Shaybani (d. 189 A.-H.
804 A.D.) Abu Yisuf who for a long time acted as the Chief
Qadi of Baghdad enjoyed the confidence of his teacher and was
held by him in great esteem for his talents, learning and know-
ledge of the world and many a principle of practical application in
Hanafi law may be traced to his influence. Muhammad ash-
Shaybani was a copious writer. He compiled the application of
the principles laid down by his master into a corpus juris —the
al-Jami' as-Saghir — which served as the basis for commentaries
on the application of the law, and constitutes the most authori-
tative source-book for the Hanafi doctrines. Shaybani depended
more on traditions than did Aba Yasuf. This was shown not only

e
3L “Abdur Rahim, op.cit., p. 23
32. Aba Zahrah, apcit., p.76.
38. ‘Abdur Rahim, op.cit., p.26.
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in changes of doctrine under the influence of traditions but in his
habit of dupllcaung systematic reasonmg by arguments from the
traditions, i i ani made use of
systematic reasoning by giyds and he was the great systematiser of
the Kafian ‘Iragi doctrine. He was a prolific writer and his volum-
inous works became the rallying point of the Hanafi school which
emerged from the ancient Kafian ‘Iragian School**

The books which h d ash-Shaybani iled were of
two types. The first were called Zahirar ar-Rawiyyah or books of
primary questions and were transmitted by reliable men on his
authority. The second type of books were written on his authority
by less reliable authorities and were called Al-Nawadir (Rare
Problems). There are six books of the first type, al-Mabsit,
al-lami* al-Kabir, al-Jami' as-Saghir, as-Siyar al-Kabir, as-Siyar
as-Saghtr and al-Ziyadar and these have been collected in one
volume known as Al-Kafi by Al-Marwazi (d. 344 A.-H.).*

The second great jurist of this period was Malik ibn Anas
who was born between A.H. 90 and 97 in Madinah, where he
studied and taught and did all his work. He is looked upon as
the highest authority on the Sunnah and in formulating his School
of law he leaned more upon traditions and the usages of the
Prophet and the precedents established by the Companions of
the Prophet. Being in a better position than Aba Hanifah to
be acquainted with the laws as laid down by the Companions and
their successors, he embodied them more largely in his system.
He attached weight to the usages and customs of Madinah, relying
on the presumption that they must have been transmitted from
the time of the Prophet. It was only when no solution was to be
found in the Qur'an and the Sunnah that he relied on the exercise
of judgment. Imam Milik also recognised considerations of the
public good (istislah) as a source of law but it does not appear
that this principle was much utilized by the Maliki jurists. The
great teachers of the Maliki School were almost without excep-
tion judges and practising lawyers and the prevailing tone of
their work is, thercfore, practical. They based their doctrines
on custom, in their case, the custom of Madinah, more than any

8. Ibid, Schacht
of Jurisprudence”, p
5 Mahmasani, op.it.
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of the other schools. Imam Malik died in 179 A.H. (A.D. 795),
twenty-nine years after Imam Aba Hanifah. His al-Muwayia’ —
a small collection of traditions arranged under legal titles with his
own views and decisions thereon — is probably the oldest work of
Muslim law still extant.#

The third great jurist of this period was Imim Muhammad
bin Tdris ash-Shafii. He was born in Ghazza, in AH.
150 (A.D. 767) being descended from ‘Abd al-Muttalib, the
grandfather of the Prophet. He attended lectures on law and
traditions at Madinah under Imam Malik ibn Anas and at Baghdad
under Muhammad, the disciple of Imam Aba Hanifah. At an
early age he showed proof of great talents and while still a youth
delivered lectures in jurisprudence. He conceived the idea of
harmonizing the two schools of Abi Hanifah and Malik but suc-
ceeded instead in founding a distinet school of law. He taught
for a time in Baghdad and later in Egypt where he died in A.H.
204 (A.D. 820). Imam Shafi'T was noted for his balance of
judgment and moderation of view and though reckoned among
the upholders of tradition, he examined the traditions more
critically and made more use of analogy than Imim Malik,
He allowed greater scope to fima’ (consensus of opinion)
than Imam Malik. Imim Sh objected to the principle
of istihsan (juristic preference) introduced by Abi Hanifah, but
he himself introduced the principle of istishab. According to
this principle, when the existence of a thing has been established
by evidence, even though later some doubt should arise as to its

i in exi it is still i to exist. Thus a
practice once proved to be widespread may be presumed to be
both ancient and continuing. It is called istishab al-hal, if the
presumption is that what is proved in the past still continues, and
istishab al-madi, if the converse is the case. The principle of
istishab is a limited one. It only applies to cases where there is
no evidence obtainable, and at best establishes the continuance of
a fact in existence, which was already proved to have existed. The
principle of istishab is admitted by the Hanafi School but only to
refute an assertion, that is as an ument of defence, and not to
establish a new claim, but the $hafi School allows it to be used for
both purposes. In practice Imam Shafi'T preserved more faithfully

[l i —
36 “Abdur Rahim, op.cit.. p. 27F.



70 ISLAMIC LAW IN MALAYA

the spirit of the traditions than Imam Abi Hanifah and used them
more extensively.®?
In his Risalah he says:—

..God has not permitted any person since the Prophet’s time to
give an opinion except on the strength of established [legal]
knowledge. [Legall knowledge [after the Prophet's death] includes
the Qur'an, the sunna, consensus, narrative, and anology based on
these [texts], as I have already explained.

Nobody should apply analogy unless he is competent to do so
through his knowledge of the commands of the Book of God: its
prescribed duties and its ethical discipline, its abrogating and
abrogated [communications], its general and particular [rules], and
its [right] guidance. Its [ambiguous| communications should be
interpreted by the sunna of the Prophet; if no sunna is found, then
by the consensus of the Muslims: if no consensus is possible, then
by analogical deduction.

No one is competent to apply analogy unless he is conversant
with the established sunna, lhe opinions of [his] predecessors, the
( ) and of the people, and has

ladequate] knowledge of the Arabic tongue.®®
Imam Shafi'i is regarded as the creator of the classical theory
of Muslim jurisprudence. He may be described as an eclectic
who acted as an i y between independent legal investi-
gation and the traditionalism of his time. Not only did he work
through the legal material available but in his Risalah he has
investigated the principles and methods of jurisprudence. He
emphasized the necessity of basing the Sunnah on traditions from
the Prophet and indirectly gave an impetus to the collection and
sifting of such traditions. Imam Shafi'T did not, however, reject
traditions from the Companions of the Prophet. He rclied on
them when no traditions from the Prophet were available. The
principal books written by Imam ShafiT were the Kirab al-Umm,
the Kitah al-Hujjah and the Risalah al-Usial. The doctrines of
Imam Shifi'i were developed in two phases or periods, the first
the older period, when Imam Shafi'i was in ‘Iraq, and the other the
newer period when Imam Shafi‘i was in Egypt. He changed his
opinion on many issues after moving from ‘Iriq to Egypt. When
asked “Why have you changed your mind?”, he answered “That
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was according to what we saw and this is according to what we
see.”™

Among the i of the older ings of Imam Shafi‘
are al-Hasan bin Muhammad as-Sabih az-Zafarani (d. 260
AH.—873 A.D.); and Abu °‘Ali Husayn bin ‘Ali al-Karabist
(d. 245 A.H. or 859 A.D.) while among the transmitters of the
newer teachings of Imam Shafi‘i are Abu Ya'qub Yusuf bin Yahya
al-Buwayti( d. 231 AH.—845 A.D.), Aba Ibrihim Isma‘il
bin Yahya al-Muzani (d. 264 A.H.— 877 A.D.), ar-RabT" bin
Sulayman bin ‘Abd al-Jabbar al-Muradi (d. 270 A.H.— 883
A.D.), Harmalah bin Yahya bin ‘Abd Allih at-Tujaybi (d. 243
AH.—857 AD.) and Yunus bin ‘Abd al-A'ld as-Sadafi (d.
264 A.H.—877 AD.).

Tmam Shafi‘i's legal theory and his positive legal doctrine re-
present a systematic innovation, based on formal traditions from
the Prophet as against the living tradition of the ancient schools
of law. When Shifi'T wrote, the process of Islamizing the law,
of impregnating it with religious and ethical ideas had been essen-
tially completed.  Shifi'T's legal thought was hardly ever influenced
by material considerations and considerations of a religious and
ethical kind, considerations which played an important role in the
doctrine of Ibn Abi Layla, Aba Hanifah and Malik. On the other
hand, Shafi‘is fund depend on formal from
the Prophet implied a different formal way of Islamizing the legal
doctrine.  Shafi‘ insisted that nothing can override the authority
of the Prophet, even if it be attested to only by an isolated tradi-
tion, and that every well authenticated tradition going back to the
Prophet has precedence over the opinions of his Companions, the
successors and later authorities. He said:

Every tradition related by reliable persons as going back to the
Prophet, is authoritative and can be rejected only if another authori-
tative tradition from the Prophet contradicts it; if it is a case of
repeal of a former ordinance by a later, the later is accepted; if
nothing is known about a repeal, the more refiable of the two tradi-
tions is to be followed: if both are equally reliable, the one more in
keeping with the Qur'an and the remaining undisputed parts of the
Sunnah of the Prophet is to be chosen: traditions from other per-
sons are of no account in the face of a tradition from the Prophet,
whether they confirm or contradict it, if other persons had been

39.
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aware of the tradition from the Prophet, they would have followed

it 40
The classical theory of Muslim Law with its dependence on
the four principal sources, the Qur'an, the hadith of the Prophet,
the consensus of the community and the method of analogy, was
in its essentials created by Shafi'i. Shi\ﬂ‘i recognised in principle

only strict ical and ing to the ion of
arbitrary opinions and discretionary decisions such as had been
y among his pred As a general safeguard against

arbitrariness Shafi‘ insisted that analogy must start from the out-
ward and obvious meaning of the texts on which it was based.
This is one of the important innovations by which his legal theory
became utterly different from that of the ancient schools. His legal
theory was much more logical and formally consistent than that of
his predecessors. It was based on the thesis that nothing could
override the authority of a formal tradition from the Prophet. In
accepting this, Shafi‘l cut himself off from the natural and con-
tinuous development of doctrine in the ancient schools. For him
the Sunnah was no longer the approved practice as recognised by
the representative scholars, but was identical with the content of
formal traditions from the Prophet even though such a tradition be
transmitted by only one person. This new idea of the Sunnah
as embodied in formal traditions from the Prophet, disposed of the
concept of living tradition of the ancient schools, even when the
living tradition was loosely called the “Sunnah of the Prophet”.
Shafi'T's notion of ijma‘ was radically different from that of

the early schools. He argued that the claims of the represel es
of the older schools to have arrived at a state of general ijma‘ was
quite unacceptable; that apart from certain basic facts, like the
number of prayers for example, in fact no ijma' but difference
prevailed on almost all issues and that no formal council of Muslim
ives to reach had ever been convened nor

was such a step feasible. His idea of ijma‘ was that of a formal
and a total one; he demanded an agreement which left no room
for di He was P g to the exigen-
cies of the time and represented the trend that had long set in,
working towards equilibrium and uniformity. But the notion of

40. Schacht, The Ovigins of Muhammadan Jurisprudence, p.12.
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ijma‘ exhibited by the early schools was very different. For them
ijma was not an imposed or manufactured static fact but an on-
going democratic process; it was not a formal state but an informal,
natural growth which at each step tolerated, and indeed demanded,
fresh and new thought and therefore must live not only with but
also upon a certain amount of disagreement. The early jurists
contended that ijtihad must be exercised and progressively the area
of agreement would widen; the remaining questions must be consid-
ered through fresh ijtihad or giyas so that a new ijma‘ could be
arrived at. It was this living and organic relationship between
ijtihad and ijma‘ that was severed in the successful formulation of
Shafil. The place of the living Sunnah-ljtihad-ljma‘ he gave
to the Prophetic Sunnah which for him did not serve as a
general directive but as something absolutely literal and specific
and whose only vehicle was the transmission of hadith. Ijma* in-
stead of being a process and something forward looking — coming
at the end of free ijtihdd — came to be something static and back-
ward looking. It is that which instead of having to be accom-
plished is already accomplished in the past. ShafiTs genius
provided a mechanism that gave stability to the medieval socio-
religious fabric but at the cost in the long run of creativity and
originality.*

In theory ShafiT distinguished between the argument taken
from traditions and the result of systematic thought but in his actual
reasoning both aspects were closely interwoven; he showed himself
tradition bound and systematic at the same time, and this new
synthesis might be considered typical of his legal thought.

Notwithstanding the evidence of its gradual development and
traces of the influence of earlier doctrine, Shafi‘T’s legal theory was
an exceedingly consistent system and superior to the doctrines of
the ancient schools. It was the achievement of a powerful indivi-
dual mind, and at the same time the logical outcome of a process
which started when traditions from the Prophet were first adduced
as arguments in law. The development of legal theory was domi-
nated by the struggle between two concepts: that of the common
doctrine of the community (the living Sunnah) and that of the
authority of traditions from the Prophet. The doctrine of the
ancient schools rep an uneasy compromise; Shafi'T vindi-
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cated the thesis of the traditions; and the classical legal theory

ded the to the itionist principle. The success
of the traditionists and of Shafi‘l meant however that there was
little scope left for the continuing interpretation of the Qur'an and
the living Sunnah through the mechanism of the Qiyas-Ijma'
process. Consequently the development of the law was somewhat
retarded and it was no longer as easy to adjust the concepts of law
and doctrine to the ever-changing social and economic conditions.**

The fourth great jurist of this period was Ahmad bin Muham-
mad bin Hanbal, known as Imam Hanbal. He was born in
Baghdad in AH. 164 (A.D. 780) and studied under different
masters including Imam Shafi'i. He appeared to have been more
learned in the traditions than in the science of law. He strictly
adhered to the (raditions, his interpretation of which was both
literal and unbending and he allowed but a narrow scope to the
doctrines of ijma* and giyas. Imam Hanbal died in A.-H. 241
(A.D. 855). Ibn Hanbal did not write any book on juris-
prudence. He left only a compilation of authenticated tradition.
He explicitly stated:

I am not a man of dogmatic theology. Rather, I am against it.
Only what is in the Book and the Sunnah, or what has been
authentically related by the Companions of the Prophet may be
considered.

The legal doctrine as it had been elaborated by Shafi‘i had
not satisfied the uncompromising traditionists. The traditionists
preferred not to use any human reasoning in law and chose as much
as possible to base every single item in their doctrine on a tradition
from the Prophet preferring even a weak tradition to a strong
analogy. The traditionists were in practice unable to do without
reasoning but the reasoning they used was concerned with moral
issues and differed widely from the systematic legal thought which
had been brought to technical perfection by Shafi'T and which the
traditionists disliked. This became apparent in the legal works
containing the doctrines of Ibn Hanbal. For some time Ibn
Hanbal and his adherents were regarded not as real lawyers but
as mere specialists in traditions. The traditionists of the third
century of the Hijrah do not seem to have shown much interest in
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legal theory except for the general ideas of the authority of tradi-
tions, but when the scholars of the Hanbalt school came to clabor-
ate a complete system of doctrine they too had to adopt the
classical legal lhenry which was based not on traditions but on

and re logical r i It was left to the
great independent Hanbali thinker, Ibn Taymiyyah to reject the all-
embracing function of consensus in law and to affirm the necessity
of analogical reasoning of an improved kind.**

The age of the four Imams produced other teachers who
had for some time a considerable following of their own. Among
them were Ibn Shibrimah (d. 144 A.H.), Ibn Abi Layla (d. 148
AH.), al-Awza'l (d. 157 AH.), Sufyan ath-Thawri (d. 161
A.H.), al-Layth ibn Sa‘d (d. 175 A.H.), Dawud ibn Khalaf (d.
270 AH.), Aba Ja‘'far at-Tabari (d. 310 AH.) and many
others, all of whom contributed in almost every sphere of legal
speculation and all of whom have been quoted either in praise
or in criticism by the other schools of law. Dawid ibn Khalaf's
work was in fact a kind of reaction to what he considered to be
mere speculative innovations fabricated upon juristic rules with-
out any authority in the Qur'an or the Sunnah. It was the prin-
ciple of the Zahiri school to rely exclusively on the literal mean-
ing (zahir) of the Qur'an and the traditions from the Prophet and
to reject as contrary to religion not only the free exercise of per-
sonal opinion which had been customary before Shafi'l but also
the use of analogical and systematic reasoning which ShafiT had
retained. It was not so much abstract thought itself which the
Zahirts rejected but the technical methods of legal reasoning which
they considered subjective and arbitrary. In the last resort they
too were unable to do without deductions and conclusions but they
tried to represent them as implied in the texts themselves. Another
axiom of the Zahirts is that the only legally valid consensus was
the consensus of the Companions of the Prophet. The Zahiri
School produced one of the most brilliant Muslim jurists in Thn
Hazm, more than three centuries after the death of Dawad ibn
Khalaf but it did not acquire a large following. Most of the
other schools were overwhelmed by the stronger influences of
the four Sunni schools, but their disappearance does not imply

4. Ramadan, op.cit,, p. 83; Schacht, “The Schools of Law and Later Devel-
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their ineffectiveness, whether in the making of Muslim juris-
prudence or in setting its trends.

In the early ‘Abbisid period the ancient schools of law, which
had been based mainly on the teachings in the geographic centres,
transferred themselves into the later type of schools, based on
allegiance to an individual master. The religious specialists of each
geographical unit began by developing a certain minimum agree-
ment on their doctrines and by the middle of the second century of
the Hijrah many individuals, instead of working out independent
doctrines of their own, started to follow the teaching of a recognised
authority in its broad outlines, while reserving to themselves the
right to differ from their master on any point of detail. This trans-
formation of the ancient schools of law into “personal” schools
which perpetuated not the living tradition of a city but the doc-
trine of a master and of his disciples, was completed about the
middle of the third century of the Hijrah. The ancient school of
Kiifa thus survived as the followers of Abii Hanifah (or Hanafis)
and the ancient school of Madinah as the followers of Malik (or
Malikis). Shafi‘i started as a member of the school of Madinah
but he became the founder of the first school of law on an exclu-
sively personal basis, based on a common doctrine formulated by
the founder.

The classical theory of Muslim Law which was established
during the third century of the Hijrah was in many respects more
elaborate than ShafiTs own theory and differed from it in one
essential aspect.  Shafi'i had rejected the principle of the consensus
of the scholars, which embodied the living tradition of the ancient
schools, and restricted his own idea of consensus to the unanimous
doctrine of the community at large. The classical theory returned
to the concept of consensus of the scholars, which it considered
infallible in the same way as the general consensus of the Muslims.
Tt also extended the sanction of the consensus of the scholars to
Shafi7’s identification of the Sunnah with the contents of traditions
from the Prophet. The price that had to be paid for this recog-
nition was that the extent to which traditions from the Prophet
were in fact accepted as a foundation of law was in the future to
be determined by the consensus of the scholars.

The orthodox Sunni Muslim of today belongs to one or
other of the four schools of law. The vast majority of Muslims in
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Turkey, India and Pakistan are Hanafis. The Malays of Malaysia
and Indonesia belong to the Shafi‘f School, and the Shafi‘s are also
to be found in parts of the eastern and southern coasts of Arabia,
the Malabar and Coromandel coasts of India, lower Egypt and
East Africa. North Africa and West Africa are wholly of Maliki
persuasion while the Hanbalis are to be found in Central Arabia.
The Maliki school alone is recognised in the religious courts of
Morocco and Algeria; in Tunisia the Maliki and Hanafi schools are
on an equal footing. The Hanbalt school is officially recognised in
Sa‘idi Arabia. The Hanbali school seemed on the verge of extinc-
tion from the 14th century onwards but it was revived by
Wahhabi movement of the 18th century. The Wahhabis have
adopted the special doctrines of Ibn Taymiyyah on Islamic
theology and law, though as far as positive religious law is con-
cerned, they follow the normal Hanbali doctrines.

The four schools of law are recognised as equally orthodox
and in agreement on all matters of vital importance. The dif-
ferences between them are treated as matters of opinion and it
was in theory at least open to a Qadi belonging to a particular
school to adopt the opinions of a jurist of another school which
he preferred. The practice has been adopted, however, of con-
fining a Qadr to deciding cases according to the law of the school
to which he belongs. The law as applicable to individual Muslims
is personal and hereditary. A man is a Hanafi or Shafi‘i because
his ancestors were so. An adult Muslim is, however, free to
choose the law by which he is to be governed and some authorities
allow a man to change his school of law in one particular matter
if his conscience so permits. The courts in India and Malaysia
have allowed a person to change his school of law partially to
avoid an inconvenient rule of his own school .

The hadith movement which represents the new change in the
religious structure of Islam demanded by its very nature that hadith
should expand and that new hadith should be found or formulated
in the new situation to face new problems. It is well known and
admitted by the classical traditionists themselves that moral maxims
and edifying statements and aphorisms may be attributed to
the Prophet irrespective of whether this attribution is strictly
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historical or not, The majority of the contents of the hadith-
corpus would appear in fact to be the result of the Sunnah-
Ijtihad of the first generation of Muslims, an ijtihad which has its
source in individual opinion but which in course of time and after
struggles and conflicts against heresies and extreme sectarian
opinion received the sanction of ijma’, that is, the adherence of the
majority of the Community. In other words the earlier living Sun-
nah was reflected in the mirror of the hadith with the necessary
addition of chains of narrators. But there was one major dif-
ference: whereas the Sunnah was largely and primarily a practical
phenomenon geared as it was to behavorial norms, the hadith be-
came the vehicle not only of legal norms but of religious beliefs
and theoretical principles as well *

By the middle of the second century, the hadith movement
had become fairly advanced and although most hadith was still
attributed to persons other than the Prophet — the Companions
and especially the g ions after the Companions — nevertheless
a part of the legal opinion and dogmatic views of the early Mus-
lims had begun to be projected back to the Prophet. But the
hadith was still interpreted and treated with great freedom. Abi
Yasuf for example was against the uncritical acceptance of hadith:
“Hadith multiplies so much so that some hadith which are traced
back through chains of transmission are not well known to legal
experts nor do they conform to the Qur'an and the Sunnah.
Beware of solitary hadith and keep close to the collective spirit of
hadith”. He adds: “Therefore make the Quran and the well-
known Sunnah your guide and follow it.”™7

The hadith materials continued to increase during the second
century. Al-Awzi'l regards the hadith of the Prophet as being
endowed with fundamental obligatoriness but the Sunnah or living
practice is of the same status with him. His appeals to the prac-
tice of the community or its leaders, are the most regular feature of
his legal argumentation. Malik adduces hadith (not necessarily
Prophetic hadith) to vindicate the Madinese Sunnah but regards
the Sunnah in terms of actual importance as being superior to the
hadith. 'The *Iraqi school recognises the supreme importance of
the Prophetic hadith but the hadith, according to it, must be situa-
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tionally interpreted in order that law may be deduced from it. It
was against this background that Shafi‘, the champion of hadith,
carried on his successful campaign to substitute the hadith for the
living Sunnah. Although a large part of the hadith is not
strictly historical, it cannot be said to be entirely divorced
from the Prophet'’s Sunnah. Indeed there is an intimate
connection between the hadith and the Prophet’s Sunnah. The
earliest generations of Muslims — judges, lawyers, theoreticians
and politicians — had elaborated and interpreted the Prophetic
Sunnah in the interests of the needs of the Muslims and
the resultant product became the living Sunnah. The hadith
is the reflection in a verbal mode of this living Sumnah. The
Prophet’s Sunnah is thercfore in the hadith just as it existed in
the living Sunnah. But the living Sunnah contained not only the
Sunnah of the Prophet but also regionally standardised interpre-
tations of that Sunnah, created by the ceaseless activity of personal
ijtihad and {jma’. The result was that there were differences in
the living Sunnah. So too, a striking feature of the hadith is its
diversity and the fact that on almost all points it reflects different
points of view. The main difference between the living Sunnah
of the earlier gencrations and hadith formulation is that whereas
the former was a living and on-going process, the latter is formal
and sought to confer absolute permanence on the living Sunnah
synthesis of the first three centuries of the Hijrah. ~Although the
hadith verbally speaking does not go back to the Prophet, its spirit
certainly does and fiadith is largely the situational interpretation
and formulation of the Prophetic model.!$

The great Imams of jurisprudence were followed by a number
of great teachers of traditional learning. These bands of scholars
devoted themselves to the study of traditions from the Prophet.
The jurists generally, and particularly Imam Shafii, had demon-
strated the need for critical sifting and examination of the tradi-
tions and from the latter half of the third until the carlier part
of the fourth century A.H., this task was undertaken in the same
spirit of comprehensive thoroughness which characterised the
work of Aba Hanifah, Shafi‘i, Malik and Hanbal in the field of
jurisprudence. Abni ‘Abd Allah Muhammad Abit Isma‘il al-
Bukhari, commonly known as Bukhdri, was the most prominent

48. Ibid,, p. 30.
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of the scholars of tradition. His book, the Salih, contains about
7,000 traditions which he selected out of 600,000 as authentic.
He died in AH. 256 (A.D. 869).

At the same time as Bukhari, in the same field and with the
same scientific method, though independently, worked Muslim ibn
al-Hajjaj Naisabari, known as Muslim. He died in A.H. 261 (A.D.
875). His work, also called the Sahih, though smaller in bulk
is not inferior to that of Bukhari although Bukhiri has precedence
and the collections of Bukhir? and Muslim are distinguished as the
two Sahihs, or the two correct collections, out of the six collec-
tions which are regarded by the Sunnis as authentic. The remain-
ing four collections are by at-Tirmidhi (d. A.H. 279 or AD.
892), Aba Da'id (d. AH. 275 or A.D. 888), Ibn Majah (d.
AH. 273 or A.D. 886) and an-Nasa'i (d. AH. 303 or A.D.
915). They all worked independently of each other, so that the
same tradition is often to be met with in more than one of their
books and the greater the number of collections in which a partic-
ular tradition finds a place, its authority is held to be propor-
tionately strengthened. The scholars of tradition were men of great
piety and were imbued with the highest respect and regard for the
work they undertook. They did a great service by the care and
assiduity with which they examined the traditions. The influence
which the scholars of tradition exercised on Muslim jurisprudence,
though not perhaps apparent at first sight, has been great. Their
work has directly tended to strengthen the authority of the hadith
as a source of law. Thus although Abii Hanifah is reported to
have accepted only eighteen traditions as genuine, the number
of traditions which his followers since his time have acted upon
as authentic may be counted by the hundreds.

Among the Shi‘a, a further division arose on the death of
Imam Ja‘far as-Sadiq the sixth Imam in 148 A-H. The majority
of the Shi‘as followed Imam Misa Qazim and through him, six
other Imams thus making the twelve Imams of the sect known
as Twelvers (Ithna ‘Ashart). The majority after the death of
Imam Ja'far, did not acknowledge Imam Misa Qézim but adhered
to the claims of his elder brother, Isma‘il, and are today known as
Isma‘ilis. At the end of the ninth century A.D. the Isma‘fli Sect was
firmly established and in 969 A.D. an Isma‘li Sect, the Fatimids
ruled in Egypt. In 1021 the first secession took place when the
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Druzes refused to believe that the Khalifa Hakim had died and
regarded him as God. In 1094 a more serious breach occurred;
at the death of Mustansir his younger son Musta'li seized power
displacing the elder son Nistar. The Nistari or Nizari branch
is now represented by the K/gjas, who are followers of the Aga
Khan. After the fall of the Fatimid dynasty, Yaman became the
centre of the Musta'li branch; from there it spread to India.
In 1588 the Bohora in Yaman did not recognise the Indian choice
of Da'id as head of the sect and set up Sulayman, thus starting
a schism. The head of the Sulaymani branch lives in Yaman but
has a deputy in India; the head of the Da'adi branch lives in
Surat, India.

The majority of the Shi‘a belong to the Ithna ‘Ashari School
which is followed in Iran and is strongly represented in ‘Iraq and
India. In India they are divided into two sub-sections the
Akhbari and the Usall. The Akhbaris adhere to certain prin-
ciples of interpretation laid down by the mujtahidin or expounders
of the law and are guided entirely by their expositions. The
Usaliyyin on the other hand deny entirely the influence of autho-
rity in matters of opinion, unless such authority is in
harmony with the dictates of reason. They accept only such
traditions as are found to be genuine on a most critical examin-
ation and allow the exercise of private judgment in the appli-
cation and interpretation of legal principles.

During this period the Zaydi doctrines were developed by
Hasan bin Zayd, who founded a Zaydi State to the south of the
Caspian Sea (about 250 A.H.) and by Qasim bin Ibrahim (d.
246 AH.). Among the Ithna ‘Ashart jurists of this period were
Muhammad bin Ya‘qub ar-Razi Kulini (d. 328 A.H.) who pro-
duced one of the SAT'T canonical collections of traditions, al-Kafi,
and Nu‘min bin Muhammad bin Mansir ibn Haiyyan (d. 363
A.H.) the author of the principal book of the [sma‘lis, the
Da‘@'im al-Islam.

The fundamental difference between the Shi‘7 and the Sunni
systems is the doctrine of Imamar developed by the former. The
concept of Imam among the Shi‘a is totally different from the
Sunni concept of the Khalifa, who is the successor of the Prophet
in temporal matters, but has to follow the path of the Shari‘ah in
religious matters. The Imam among the Shi‘a is the final inter-
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preter of the law on earth. He is the leader not by the suffrage of
the people but by divine right, because he is a descendant of the
Prophet — or rather of ‘Ali. In some sccts like the Zaydi he
is merely a human being; in others like the Ithna ‘Ashari, the
Tweljth Imam partakes of the Divine Essence, He is the gha'ib
and muntazar — he who has vanished and he who is awaited —
but he lives and is deathless and will appear at a preordained time
and will fill the earth with justice. Among the Western Isma'ilis
(Bohdras) the Imam is mastir, hidden from the sight of the un-
initiated but not immortal. Due to persecution, one of the
carlier Imams went into hiding; his descendants have contin-
ued to rule over the true believers to this day and will go on
doing so for ever, but he can only be recognised by the higher
initiates, the da‘is. The present religious head of the Dawadi
Bohoras is recognised as the Da‘tl-Mutlag. The Da‘t is the
assistant of the Imam; but as the Imam is hidden from sight, the
Da't has larger powers of interpreting religion and is for all prac-
tical purposcs the authoritative interpreter of religion and the
leader of the community. The smaller groups of the Bohdras
like the Sulaymanis have their own religious heads but in the main
their beliefs are almost identical. The Eastern Isma'ilis (the
Khajas) attribute to their Imam almost Divine powers. According
to the Khaja belief, the Aga Khan is entitled to absolute reverence
and is the final interpreter of the religion.

The fifth period of Muslim law is the period from 351 A.H.
to the fall of Baghdad in 656 A.H. or 962 — 1258 A.D. In
this period the schools of Muslim Law were developed into sepa-
rate or independent schools. The period saw a decline in the
strength of the Muslim empire which disintegrated into separate
provinces. The jurists of this period did not exercise indepen-
dence of thought and judgment and tended to follow and support
the views held by the Imams who founded the schools of law.
In contrast to the friendliness, co-operation and exchange of views
and ideas which existed between the founders of the schools of
law, there came to be rivalry and sectarianism between the schools
of law. The disciples belonging to a particular school of law
actively supported the views of the founder of that particular
school and wrote books in support and explanation of those views;
and these books came to be regarded as authoritative statements
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of the law. The gadis or Muslim judges also tended to regard
themselves as belonging to particular schools of law, and the
gadi 1o a large extent tended to confine himself to the adminis-
tration of the doctrines of the particular school to which he
belonged.

The jurists of this period are called the murajjihin, as they
followed the views of the original founders of the schools of law
and developed and systematised those views. The doctrines of
the various schools of law were consolidated and codified during
this period. The jurists of this period applied themselves to the
task of consolidating the work done by the founders of the schools
of law both in the ficlds of the theoretical science and the prac-
tical application of the law. They devoted their attention to
concrete questions, which had not been dealt with by the
founders of the different schools nor by their immediate disciples,
and to the collection and arrangement of the opinions of the
founders of the schools. Among the principal jurists of this
period are:

Hanafi Madhhab:
Shams al-A'immah Ab{i Bakr Muhammad bin Ahmad as-
Sarakhsi (d. 483 A.H.— 1090 A.D.) the author of the
Mabsat;

Abu Husayn Ahmad bin Muhammad al-Qudiirt (d. 428
AH. — 1036 A.D.) the author of the Mukhtasar;

‘Ala’ ud-Din Aba Bakr bin Mas‘ad al-Kashidni (d. 587
AH.— 1191 A.D.) the author of the Bada'i' as-Sana'i';

Burhan ud-Din ‘Ali bin Abii Bakr al-Marghinini (d. 593
AH.— 1197 AD.) the author of the Hidayah;
Fakhr ud-Din al-Hasan bin Mansir al-Uzjandi Qadi Khan
(d. 592 AH. — 1196 A.D.), the author of the Farawa
Qadi Khan.

Shafi't Madhhab:
Abt ’-Ma‘dli ‘Abd al-Malik bin Muhammad ‘Abd Allah
al-Juwayni, Imim al-Haramayn (d. 478 A.H.— 1085
A.D.) the author of the Nihavat al-Maylab;
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Abi Ishaq Ibrihim bin ‘Ali ash-Shirazi (d. 476 AH. —
1083 A.D.), the author of the Tanbih and the Muhadhdhab;
Abi Hamid Muhammad bin Muhammad al-Ghazzali (d.
505 AH.—1111 A.D.), the author of the Basi, the
Wasif, the Wajiz and the Khulasah;

Aba ’1-Qasim ‘Abd al-Karim bin Muhammad ar-RafiT al-
Qazuini (d. 623 AH.— 1226 A.D.), the author of the
Fath al-'Aziz and the Muharrar;

Abii Shuja* Ahmad bin al-Hasan al-Isfahani (d. before 500
AH. — 1106 A.D.), the author of the Tagrib;

Muhyi ud-Din Aba Zakariya Yahya al-Qizami al-Dimashqi
an-Nawawi (d. 676 A.H, — 1277 A.D.), the author of the
Minhaj aj-Talibin, the Rawdah, and the Majmi’.

Maliki Madhhab:

‘Ubayd Allih bin ‘Abd ur-Rahmin bin Abu Zayd al-
Qairawani (d. 386 A.H.— 996 A.D.), the author of the
Kitab an-Nawadir and the Risalah:

Mubammad bin Ahmad ibn Rushd (Averroes) (d. 595
A.H.— 1189 A.D.) the author of the Bidayat al-Mujtahid.

Hanbalt Madhhab:

‘Abd al-‘Aziz bin Ja'far (d. 363 AH.—974 AD.) the
author of the Mugni'.

Muwaffaq ud-Din bin Qudamah (d. 620 AH.—1223
A.D.) the author of the Mughni.

Zahirt Madhhab:

Shi't:

Abi Muhammad ‘Ali bin Ahmad bin Sa‘id ibn Hazm (d.
456 A.H. — 1065 A.D.) the author of the Muhalla.

Ibn Babiiya Muhammad bin ‘Ali, the author of the Risalah
fi "I-Shar@i*. Abii Ja‘far Muhammad bin ‘Ali ibn Babiya,
the younger (d. 381 A.H.), the author of Man la Y ahduruhu
"-Fagih, one of the four Shi'7 canonical collections of tradi-
tions and the ‘Uyan Akhbar ar-Rida.

Shaykh Mubammad bin Muhammad al-Mufid (d. 413
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A.H.), the author of the Figh ar-Rida and al-Mughni'a fi'l
Figh.

Sharif al-Murtada Abu 'l-Qasim ‘Ali Abi Ahmad al-
Husayn (d. 436 A.H.), the author of the Kitab al-Ghurar,
the Intisar, the Imamah and ash-Shafi.

Abt Ja‘far Muhammad bin Hasan at-Tasi (d. 458 A.H.)
the author of al-Istibsar and Tahdhib al-Ahkam, which are
among the four Shi'T i llecti
Abii “Ali al-Fadl at-Tabarsi (d. 548 A.H.), the author of
the Majma* al-Bayan and Jami' al-Jawami';

Ja'far bin al-Hasan al-Hilli (d. 676 A.H.) the author of the
Shara'i" al-Islam.

of J

One of the leading jurists of this period was Ibn Hazm who
became the staunchest representative of the Zahirt School. In
his al-Muhalla he epitomized the whole outlook of the Zahirt
School in saying:

1t is not permissible, in matters of religious law (din), to resort

to deductions by analogy (giyas) or to personal opinions (ra'y) —
for there is no doubt that God has commanded us to refer all
problems to His Book and His Apostle whenever a disagreement
arises [Surah 4:59]; and whosoever refers such a problem to giyas or
ta'lil or ra'y, violates God's order ... God has said, “We did not
omit anything in the Book"; and He said, “So that it might be a
clear evidence for everything”; and He said, “So that thou, O
Muhammad, mayst make clear to mankind what has been revealed
for them”; and He said, “Today I have perfected for you your
religious law™: and all this implies an utter rejection of giyas and
ra’y. For, even the upholders of giyas and ra’y do not deny that
it is not permissible to resort to these two methods in cases where
there exists a nags injunction. On the other hand, God, Himself
has testified that nothing has been omitted in the nass; further,
that the Apostle of God has clearly shown to men what has been
made binding on them; and, finally, that the religious law has
indeed been completed in the Prophet's time: and thus it is estab-
lished that the nass ordinances comprise the religious law in its
eatirety. If this is so, there is no need for anybody to resort to
deductions by analogy or to personal opinions, be they his own or
somebody else’s.

And now let us ask those who favour giyas: ‘Do you maintain

that each and every deduction arrived at by means of giyas is
correct — or are there correct as well as wrong deductions?' It is
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obviously impossible to answer, ‘Each and every giyas is correct’ —
for we know that those who resort to giyas frequently contradict
and refute each other: and it is impossible that in a question of
haram and halal a Yes and a No could be equally valid ... But if
the answer is, ‘No, some of the giyas deductions are correct and
some of them wrong’, I should like them to let us know by what
criterion a sound giyas could be discerncd from an unsound one:
but they have nothing to show by way of such a criterion. Now, if
there is no criterion whereby it could be once and for all estab-
lished what sort of givas should be regarded as sound and what
as unsound, the whole of this method stands self-condemned as
being based on an untenable claim ... How could God have
demanded of us that we should resort to deductions by analogy —
and have omitted to show us wherein to apply analogy, and how to
apply it, and what should be its standards? Such a demand is in-
conceivable . . . for, “God does not impose on any soul a duty
beyond its ability”.

And if in order to justify their claims to giyas the upholders of
these methods quote Traditions or Qurian-verses containing compar-
isons i.c. analogies between one thing and another, or declaring that
God has ordained such i-such a thing for + I-such a reason
— the answer is this: “All that God and His Apostle have men-
tioned by way of comparison or cause is truth absolute. and none
may go against it": but this, precisely, is the nass on which we rely!
But all your attempts at imitating Him in matters of religious legis-
fation and at ascribing ‘causes’ beyond what God and His Apostle
have made manifest by means of nass: all this is utterly wrong —
a way which God has not permitted us to go . ...

All upholders of givas contradict each other in their deductions:
and you won't find a single problem of law in which the giyas of
one group of scholurs, claimed by them to be right, is not diametric-
ally opposed to a giyas evolved by another group. All of them
agree that not each and every givas could possibly be sound, and
not each and every ra'y true: but whenever we call upon them to
produce an objective criterion which would enable us to discrimi-
nate between a sound giyas or ra'y on the one hand, and a bad
qiyas or ra’y on the other hand — they merely stutter in confusion.
Whenever one presses them on this point, the futility of all their
claims becomes manifest: for they are absolutely unable to give a
sensible answer . ..

And so we tell them: The nass [of Qur'an and Sunnah] is abso-
lute truth; but what you are aiming at— namely, at arbitrary
additions to the nass-laws by means of your personal opinions — is
utterly wrong . . .

The Shari‘ah in its entirety refers cither to obligatory acts (fard),
the omission of which constitutes a sin; or to prohibited acts
(haram), the commission of which constitutes a sin; or to allowed
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acts (mubaj), the commission or omission of which does not make
man a sinner. Now these allowed acts are of three kinds: firstly,
acts which have been recommended (manditb) — meaning that there
is a merit in doing them, but no sin in omitting them; secondly,
acts which have been disapproved of (makrith) meaning that there
is merit in abstaining from them, but no sin in doing them; thirdly,
acts which have been left unspecified (mutlag) — being neither
meritorious nor sinful whether done or omitted. For, God has said
“He has created for you all that is on earth”; and He also said,
“It has been distinctly shown to you what you are forbidden to do™.
Thus it has been made manifest that everything is lawful (halal)
except what has been clearly described as forbidden (haram) in
the Qur'an and in the Sunnah . ..

... In one of his sermons the Apostle of God said: "0 people!
God has made the hajj obligatory on you; therefore perform it
Thereupon somebody asked, “Every year, O Apostle of God?” The
Apostle remained silent; and the man repeated his question thrice.
Then the Apostle of God said: “Had I answered Yes, it would
have become incumbent on you to perform a hajj every year: and
indeed it would have been beyond your ability to do so. Do not
ask me about matters which I leave unspoken: for, behold, there
were communities before you who went to their doom because they
had put too many questions to their prophets and thereupon dis-
agreed about their teachings. Therefore, if I order you anything,
do of it as much as you are able to do; and if I forbid you anything,
abstain from it.”
~ The above hadith circumscribes all principles of the religious law
from the first to the Jast. It shows that whatever the Prophet has
left unspoken — neither ordering nor forbidding it—is allowed
(mubah), that is, neither prohibited nor obligatory. Whatever he
ordered is obligatory (fard), and whatever he forbade is prohibited
(haram): and whatever he ordered us to do is binding on us to the
extent of our ability alone .. .4

In spite of his revolt against juristic claborations, one can

meet in Hazm’s works bold notions directly deduced from the texts
of the Shari‘ah. For example, he quotes the Quridnic verse:
“Mothers shall suckle their children for two whole years; (that is)
for those who wish to complete the suckling. The duty of feeding
and clothing nursing mothers in a seemly manner is upon the
father of the child. No one should be charged beyond his capa-
city. A mother should not be made to suffer because of her
child, nor should he to whom the child is born (be made to suffer)
because of his child. And a similar duty devolves on the father's

=
49, Quoted by Mubammad ‘Asad, “This Law of Ours", p. 139f,
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heir.™  Thereupon 1bn Hazm states that “in case the husband is
poor and unable to maintain himself while his wife is rich, the
latter is obliged to spend on him, the legal ground being the fact
that she is his heir after his death”. This deductive rule intro-
duced by Ibn Hazm was, in spite of its clever argumentation, only
held by him and his followers.”

The sixth period of Muslim law is the period from 656
AH. or 1258 A.D. to the abolition of the Khalifate in 1922.
The jurists of this period are called the mugallidin, as they
regarded themselves as the followers of the different schools of
law. These jurists took a narrow view of their functions and
occupied themselves in determining which of the conflicting ver-
sions of the principal jurists, that is, the founder of each school
and his disciples on a given question, was correct and in the
event of difference of opinion among them, whose view was to
be taken as representing the law.

By the beginning of the fourth century of the Hijrah (about
A.D. 900) the point had been reached when the scholars of all the
surviving schools felt that all essential questions had been thorough-
ly discussed and finally settled, and a consensus gradually estab-
lished itself to the effect that from that time onwards no one could
be deemed to have the necessary qualifications for independent
reasoning in law and that all future activity would have to be con-
fined to the explanation, application and at the most interpretation
of the doctrine already laid down. The denial of ijtihad brought
with it the unquestioning acceptance of the doctrines of established
schools and authorities (taglid). Taglid connotes the act of fol-
lowing and it has the significance that “the servants of God who
are linked together by obedience to God, receive the command-
ments of God through such and such a chain”. A jurist of this
period does not approach a legal problem on his own evaluation
of the Shari‘ah values but follows the law of the school to which
he belongs, laid down by its founder, his disciples and followers. It
has been said that this process denies the jurist the use of his inde-
pendent judgment. It is true that the right of ijtiad has not been
claimed by modern jurists. [Ijtihad literally means ‘striving with
full exertion’ and denotes the endeavour of choosing in the light of
the Qur'an and the Sunnah between two or more differing legal

50. The Holy Qur'n, 11:233.
51. Ramadan, opcit., p. 8
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interpretations and of deducing from the Qur'an and the Sunnah
new rulings for meeting new legal situations. The right of ijtihad
demands a high standard of knowledge of Islam and a high degree
of spiritual illumination. ~ Although the right of ijfihad in the full
sense has not been claimed by modern jurists, a number of such
jurists have exercised the right to examine the original sources of
the law notably the Holy Qur'an and the hadith and on that basis
to criticise the adopted views of the schools of law. Among these
may be mentioned lbn Hazm (d. 456 AH.— 1064 A.D.),
the author of the Kitab al-Muhalla; Ibn Taymiyyah (d. 728 AH. —
1321 A.D.); Ibn Qayyim al-Jawziyyah (d. 751 A.H. — 1350 A.D.);
Ibn Hajar al-‘Asqalani (d. 852 A.H.— 1448 A.D.) the author of
the Fath al-Bari and the Buligh al-Maram; Muhammad bin
Isma‘il bin Salih al-Amir al-Kahlani ag-San‘ani al-Yamani the
author of Subul as-Salam; Shawkani, the author of the Nayl al-
Awiar; Shaykh Mubammad ‘Abduh (d. 1905 A.D.), and Shaykh
Muhammad Rashid Rida (d. 1935 A.D.), the editor of al-Manar.

At the end of the eighth century A.H. (14th century A.D.) we
arrive at the age of commentators and annotators. Though carry-
ing on their work under a modest title, the contributions of these
learned men to the science of law have been most valuable and
important. It is wrong to suppose that the commentators merely
explained the texts and added nothing to the law. In fact it is only
in the writings of the commentators and annotators that it is possible
to find the doctrine of the different schools expounded in their full-
ness.  No Muslim lawyer would undertake to answer a question for
example on the Shafi7 law without consulting the Shafi‘i commen-
tarics. The reliance on commentaries and annotations and the
process of taglid or adherence meant that there was little indepen-
dent thought in this period and the writings of the founders of the
schools and their immediate disciples tended to be forgotten.

The activity of the later jurists, after the closing of the
door of independent reasoning, was no less creative than that of
their predecessors within the limits set by the very nature of the
Shari‘ah. New sets of facts constantly arose and they had to be
mfnstered and moulded with the traditional tools provided by legal
science. This activity was carried on by the muftis. The doc-
trinal development of the Muslim Law owes much to the activity
of the mufis. Their fatwas were often collected in separate
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works, which are of considerable historical interest as they reveal
the most urgent problems which arose from the practice of
that particular place and time. As soon as a decision reached
by a mufti on a new kind of problem had been recognised as
correct by the common opinion of the scholars, it would be incor-
porated in the handbooks of the school and some of these farwa
acquired an authority only slightly less than that of the handbooks
themselves. Compilations were also made of the fatwas of more
than one scholar, covering the whole extent of the law and becoming
a kind of suppl to the books. The jud; given by
the gadis on the other hand, have had no comparable influence on
the development of Muslim Law after the end of its primitive period
in early ‘Abbasid times.
Among the principal jurists of the early part of this period
were:—
Hanafi Madhhab:
Kamil ud-Din Muhammad bin ‘Abd al-Wihid al-Humim
(d. 861 A.H.— 1457 AD.), the author of the Fath al-
Qadir;
Akmal ud-Din Muhammad bin Mahmad al-Babarti (d.
786 A.H. — 1384 A.D.) the author of the ‘Indyah;
Jalal ud-Din bin Shams ud-Din al-Khawarizmi al-Karlant
(d. circa 747 AH.—1346 A.D.), the author of the
Kifayah,
Hafiz ud-Din Abu °l-Barakit ‘Abd Allah bin Ahmad
an-Nasafi (d. 710 AH. — 1310 A.D.), the author of the
Kanz al-Daga'iq;
Muhammad bin Faramurz bin ‘Ali Mulla Khusraw (d. 885
AH. — 1480 A.D.), the author of the Durar al-Hukkam.

‘Ala’ ud-Din Muhammad bin ‘Ali al-Haskafi (d. 1088
AH.— 1677 A.D.), the author of the Durr al-Mukhtar;

Muhammad Amin bin ‘Abidin (d. 1252 A.H.— 1836
A.D.), the author of the Radd al-Mukhiar.

ShafiT Madhhab:
Abl Yahya Zakariya al-Ansari (d. 926 AH.— 1520
A.D.) the author of the Manhaj at-Tullab, the Fath al-
Wahhab, the Tahrir at-Tangih, and the Asna 'l-Matalib:
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Ahmad bin Muhammad ibn Hajar al-Haithami (d. 974
A.H.— 1567 AD.), the author of the Tuhfat al-Muhtaj;

Muhammad bin al-Khatib ash-Sharbini (d. 977 AH. —
1569 A.D.), the author of the /gna' and the Mughni al-
Muhtaj;

Shams ud-Din Muhammad bin Ahmad ar-Ramli (d. 1004
AH.— 1596 A.D.), the author of the Nihayat al-Muluaj;

Muhammad bin al-Qésim al-Ghazzi (d. 918 AH. — 1512
A.D.) the author of the Fath al-Qarib;

Zayn ud-Din al-Malibari (d. 982 A.H. — 1574 A.D.) the
author of the Qurrat al-*Ayn and the Fath al-Mu'tn;

Ibrahim bin Muhammad al-Bajuri (d. 1277 A.H. — 1861
A.D.) the author of numerous commentaries and glosses.

Malikt Madhhab:
Diya ud-Din Abi as-Safa Khalil bin Ishiq (d. 767 AH. -
1365 A.D.) the author of the Mukhtasar.

Hanbali Madhhab:
Mar'i bin Yasuf (4. 1030 AH. — 1621 A.D.) the author
of the Dalil at-Talib.

Shi'T:
Ibn al-Mutahhar, the author of the Nakhj al-Mustarshidin, the
Kashf al-Fawa'id and Mukhtalaf ash-Sht'a.

A number of factors contributed to the petrification of Mus-
lim Law during this period. The bitter controversy about the
dogma of the eternity of the Qur'an became impossible to resolve
and more complex as two opposing camps, the Rationalists and
the Conservatives, grew further and further apart in the nature
of their convictions. To preserve the social integrity of Islam,
the Conservatives wished to render the structure of their legal
system as rigorous as possible. Secondly, the dry as dust subtleties
of the contemporary jurists drove some of the most acute minds
of Islim to Sifism, which fostered a Kind of revolt against the
verbal quibbles of the early doctors of law. By gradually develop-
inga purely speculative spirit, ascetic Safism with its spirit of other-
worldliness not only absorbed the best Muslim minds but further
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obscured from men’s vision the very important aspect of Islim
as a social policy. The development of Muslim Law was thus
left generally in the hands of intellectual mediocrities and the un-
thinking masses of Islam, having no possibility of a higher calibre
to guide them, found their security in blindly following the estab-
lished Schools.  If these developments were not enough to under-
mine the flexibility of Muslim Law, the destruction of Baghdad
by the Mongols certainly was. This blow brought in its wake
a period of political decay, during which the conservative thinkers
of Islim, fearing further disintegration, focussed all their efforts
on one point: the preservation of a uniform social life for the
people by the jealous exclusion of all innovations in the law of
the Shari‘ah as expounded by the carly doctors of Islam.™

It was against the background of this perfod of decay and
of the state of petrifaction to which Islamic law had been reduced,
that Ibn Taymiyyah (661 A.H. to 728 A.H.) rcpresented the re-
action to all innovations contrary to the Book of God and the
Traditions of the Prophet. Although belonging to the Hanbali
School, he did not follow all its opinions blindly. On many
points he rejected raglid and even ijma‘ (consensus). In the
majority of his works he claimed to follow the letter of the Qur'an
and the Sunnah but he did not think it wrong to employ giyas,
reasoning by analogy, in his arguments. A bitter enemy of innova-
tions (bid‘a) he attacked the cult of saints and pilgrimages to
tombs. In many cases he rejected the opinion of the principal
jurists. He rejected the practice of tahfil by which a woman
irrevocably divorced by a triple repudiation could be married again
after having contracted an intermediate marriage with another
man who had agreed to repudiate her immediately afterwards.
He held that taxes which are not prescribed by divine order are
admissible and if onc pays them one is freed from zakar. He
also held that to hold an opinion contrary to #jma’ (consensus)
is neither infidelity nor impicty. Tbn Taymiyyah was followed
by his disciple, Ibn Qayyim (d. A.H. 751 — 1350 A.D.).®

The teachings of Ibn Taymiyyah and Ibn Qayyim were
the inspiration of the Wahhabi movement, which started in 1157
AH. (1744 AD.) when Muhammad ‘Abd al-Wahhib (1703 —

52. Iqbal, op.cit, p.149-151,
53. Art: “Ibn Taimiya", Shorter Encyclopaedia of Istim.
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87) with the support of the House of Ibn Sa‘dd began a revivalist
campaign based on the puritan Hanbali School and the anti
policies of Ibn Taymiyyah and his followers. Directed in the
first instance against the laxity of manners and corruption of relig-
jon in the local settlements and tribes, the Wahhabi movement
condemned saint-worship and all other $afi innovations as heresy
and infidelity and finally attacked the other orthodox schools as
well for their compromises with these innovations. In their zeal
to restore the primitive purity of the faith, the Sa‘idI princes took
up arms against their neighbours and after conquering Central
and Eastern Arabia, turned them against the ‘Uthmaniyyah
princes in the north and the hereditary Sharifs of Makka in the
Hijaz. Karbald’ in ‘Irg was sacked in 1802 and Makka finally
captured and occupied in 1806. The Governor of Egypt,
Muhammad ‘All, was constrained to take up arms against
them on behalf of the Sultin of Turkey. and by 1818 the Wahhabi
power was broken. This eclipse of its political power did not
mean the end of the Wahhabi movement. Even on the political
plane, its effects were too enduring to be easily uprooted. A
Sa‘idi Emirate lingered on in Najd and it renewed its strength
and gained an Arabian empire in the twenticth century under
the leadership of ‘Abd al-‘Aziz, the creator of the kingdom of
Sa‘tdi Arabia. Still more profound has been its influence as a
religious force within the Muslim community, In its original
phase it shocked the conscience of the Muslim community by
the violence and intolerance which it displayed not only towards
saint-worship but towards the accepted orthodox rites and schools.
By holding them all guilty of infidelity to the pure transcendental
ideal and excluding them from the status of true believers, the
early Wahhabis repcated the error of the Kharijis and alienated the
sympathy and support of the orthodox Muslims. But in its ideal
aspect, in the challenge which it flung to the contamination of pure
Muslim monotheism by the infiltration of animistic practices and
Ppantheistic notions, Wahhabis had a salutary and revitalizing cffect
which spread little by little over the whole Muslim world.%*
During the greater part of the nineteenth century however
e revitalizing element in Wakhabism was obscured by its revo-
lutionary theocratic aspect. It set an example of revolt against

e
54 Gibb, Mohammedanism. p- 166, and Modern Trends in Isiam, p. 25§,
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an apostate Muslim government; and its example was the more
cagerly followed in other countrics as their Muslim governments
fell more and more under European influence and control. At
the beginning of the nineteenth century it inspired the Indian
movements led by Shari‘at Allih and Sayyid Ahmad against
the decadent Mughal Sultanate, the Sikhs and the British. These
came to a head in the Indian Mutiny of 1857. A few years later
in the middle and second half of the nineteenth century the mili-
tant and reformist order founded by the Algerian Shaykh,
Muhammad ibn ‘Ali as-Saniisi, set up a theocratic state in
Southern Libya and equatorial Africa in protest against the secu-
larist laxity of the ‘Uthmaniyyah Sultdns; and the Mahdiyyah
brotherhood was organized by Muhammad Ahmad as the instru-
ment of revolt in the castern Sadan against Turko-Egyptian rule
and its European agents. Even in such distant regions as Nigeria
and Sumatra, where the Paderi War. 1803 — 1838 took place in
the Minangkabau region, the Wahhabi influence contributed to
the outbreak of militant movements.™

The same revolutionary impulse underlay the activity of the
famous revivalist, Jamal ud-Din Afghani (1839 — 1897) but with
a significant change in direction. By this time the current of Euro-
pean infiltration was in full force. Jamal ud-Din Afghani strove
with all his energies to dam and if possible to sweep back the
tide by means of the organized power of the existing Muslim
governments. He brought inspiration and a popular programme
to the pan-Islamic movement by restating the basis of the Muslim
community in terms of nationalism. But though Pan-Islamism
was, on the political side, aimed against European penetration,
it had an internal reforming aspect as well. Jamil ud-Din
Afghini attacked with the same vigour the abuses which he saw
within Islim and the evils of Muslim governments. It was an
essential element in his thought that the Muslim peoples should
purify themselves from religious errors and compromises, that
Muslim scholars should be abreast of modern currents of thought
and that the Muslim State should stand out as the political expres-
sion and vehicle of sound Qur’inic orthodoxy.

Jamil ud-Din Afghini’s most influential pupil was Shaykh
Muhammad ‘Abduh (1849 — 1905), who helped to isolate the

. Ibid.
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religious element in the reform movement from the emotional
influences of the revolutionary or nationalist programme. As a
young teacher in al-Azhar he had tried to introduce a broader and
more philosophical conception of religious education and later in
exile in France he collaborated with Jamil ud-Din Afghani in a
semi-religious, semi-political journal al-‘Urwa al-Wuthga. 1In
1888 he returned to Egypt and later became Rector of the al-
Azhar. There in spite of opposition from the Conservative
‘ylama he exerted by his character and his teaching an immense
influence on the new generation.  He urged the pursuit of modern
thought, confident that in the last resort it could not undermine
but only confirm the religious truth of Islam. By restating the
rights of reason in religion he restored some measure of flexibility
to what had become a rigid and apparently petrified system and
allowed the possibility of reformulating doctrine in modern terms.
The effect of his teaching was to separate the religious issue from
the political conflict, so that they were no longer interdependent
and each was free to develop along its own appropriate lines. The
programme which he bequeathed to the reform movement can be
summed up under four main heads:— (1) the purification of
Islam from corrupting influences and practices (2) the reforma-
tion of Muslim higher education (3) the reformation of Muslim
doctrine in the light of modern thought and (4) the defence of
Islam against European influences and Christian attacks. In the
matter of doctrine he made a stand against the uneritical accept-
ance of authority or raglid. He rejected the traditional view
that the teachings of the Qur'an had been authoritatively ex-
pounded once and for all by the doctors of the first three centur-
ies of Islam, that their expositions had been confirmed by an
irrevocable ijma‘ and that no free investigation of the sources could
be tolerated. The ideas of Shaykh Muhammad ‘Abduh did not
win general support though they remain alive and continue to bear
fruit in present day Islam.

The immediate results of Shaykh Muhammad ‘Abduh’s activ-
ity found expression in two different and opposing tendencies.
On the one hand there grew up in secular circles a widespread
:'modemism" which while holding to the basic dogmas of Islim
is strongly influenced by Western ideas. In its most advanced
forms, modernism tends to become confounded with the move-
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ment for secularization which aims at separating religion from
the State and substituting Western systems of law for Muslim Law.
The most extreme application of secularist principles has been
furnished by Turkey since the abolition of the ‘Uthmaniyyah
Khalifate in 1924. But though secularism has its supporters in
other Muslim countrics, the majority of modernists adopt a much
more moderate attitude towards the religious organization and its
tradition. Whatever their views on matters of law and politics,
their doctrinal position may be summed up as a general rejection
of the final authority of the medieval doctors, and an asscrtion
of the right of private judgment.5

The second consequence of Shaykh Muhammud ‘Abduh’s
activities was the emergence of a new school calling themselves
the Salafiyyah. Salafiyyah implies following in the footsteps
of the early Muslims, thus revealing a characteristic tendency
in line with the old revolt of Ibn Taymiyyah. The most influential
centre of activity of the Salafiyyah School was for years the maga-
zine Al-Manar published in Cairo. Its editor, Shaykh Rashid
Rida, (1865-1935) was famous for his harsh criticism which
brought him many attacks. In its doctrinal aspect as well as in
its social programme the Salafiyyah took on increasingly the
character of a rationalizing puritan movement. ~Although Shaykh
Rashid Rida was attacked in his lifetime by the conservatives, on
his death in 1935 the magazine of al-Azhar accorded him a gener-
ous tribute:

. acknowledging his learning and his service to Islam, above all

in overthrowing the reign of tagfid, which had imposed on Muslims
a division into two parties, one that remains petrified in its follow-
ing of the traditional usages which are opposed to the spirit of the
faith and a second group which revolted against Islam and has
adopted a way that is not the way of true Believers.*"

The modernist reform movement has had its effect in the
Indian subcontinent. One of the leaders of the reform movement
in India was Shih Wali Allih of Delhi (1703 — 1763). He grew
up watching the Mughal Empire crumble and, unlike Ibn ‘Abd
al-Wahhab, thought and worked from within one of the passing
medieval empires, rather than from outside. His object was to
refashion and revive rather than to reject. His works were marked

56, Ibid.
57. Quoted by Ramadan, opait, p.72.
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by a rationalist attitude which sought the reconciliation of oppo-
site extremes. Thus while he attacked the degeneration of the
corrupted Safi practice of his time, he was himself a Sifi. He
strove to postulate an interpretation of Islim that would coalesce
a purified Stfism with a purified Sunnah. His opinions were based
on sane moderation. He held aloof from ultra-rationalism, refus-
ing to allow any selfish, evasive pleading of reason to undo the
obligations of the law. He sought to temper authority with reason.
In his view moral injunctions should not be p ptory but should
seck and enlist a rational consent, The element of authority is
accepted but it is combined with arguments based on expediency
and utility. In this spirit Shah Walt Allah voiced his disapproval
of blind faglid or adherence to this or that Imam. But he does
not go beyond such disapproval but rather recommends adoption
of the best opinion within the four schools. His works show a
keen awareness of the necessity of conserving what is best in the
Muslim heritage.®

A more direct effect of the Wahhabt movement is to be found
in the preaching of puritanism and the revolt against saint worship
shown by such leaders as Shari‘at Allih and Sayyid Ahmad of
Bareilly in India in the early decades of the nineteenth century.
Several organizations have explicitly carried on thesc principles,
notably the fanatical Fara'idi sect in Bengal and the more numerous
congregation of the Ahl al-Hadith who maintain their own mosques
and schools. But within the wider community too, their campaign
for the purification of doctrine has found a ready response.®

In this way the door was opened for the more personal and
individual attempts to formulate Islimic doctrine in terms of
modern thought. The first of thesc was made by Sir Sﬂyyld
Ahmad Khan (1817 —98). Belicving, like Shaykh Muh
‘Abduh, that Islam and science could not prove antagonistic
in the long run, he took the further step of asserting that
the true justification of Islam was its conformity to naturc and
the laws of science, and that nothing which conflicted with this
principle could be regarded as authentically Islimic. In order
to encourage and develop this linc of thought, he founded at
Aligarh in 1875 a college in which religious education should be

58, Smith, Islam in Modern History, p.44-43.
59. Gibh, Mohammedanism, p. 180 and Modern Trends in Islam, p.27.
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combined with modern scientific studies, and thus established the
first ‘modernist’ organization in Islim. The new college and its
founder naturally became the target of violent opposition, and
that not only from the orthodox ‘Ulama’ but also from Jamal
ud-Din al-Afghdni, who bitterly attacked the nechari philosophy
as pure materialism and treason to the Faith. Nevertheless, the
Aligarh movement prospered. though the college itself (which
became in 1920 the Muslim University of Aligarh) has gradually
moved away from its original doctrinal position.5

The new liberalizing theology that followed from Sir Sayyid
Ahmad Khan's rationalist approach to Islam brought with it a
re-evaluation of the traditional social ethics of the Muslim commu-
nity. The latter was probably one of its strongest attractions for
the growing body of Muslim intellectuals, who were becoming
acutely aware of the social evils linked with such practices as
slavery and unregulated polygamy and divorce, In this respect,
indeed, the influcnce of this school extended far beyond the
boundaries of Indian Islam through their new presentation, partly
apologetic but also implicitly reformist, of Muslim practice and
social doctrine.

Among the several Indian writers who popularized the new
liberal theology and ethics, the leading figure was Syed ‘Amir
‘All, (1849 —1928) a Shi'a and a distinguished jurist. His
book The Spirit of lxlam, first published in 1891, furnished the

g political of Muslims with a reasoned
basis of sclf esteem which it required in face of the Western
world.  In the writings of Syed ‘Amir *Ali we find a detailed and
analysed apologetic for Islim in the matters of war, intolerance,
women, slavery, literary and scientific spirit, rationalism and democ-
racy. He showed that not only were the teachings of Islam
compatible with modern ideas on these subjects but that Islam’s
teachings and spirit are precisely those ideas.  Islam, he said, raised
women from their previous degradation to a lofty pinnacle. Not
only is slavery not inherent in Islim, but it was the Prophet who
taught those very principles which imply the abolition of slavery
from human affairs. Socially, at a time when everywhere the
masses were in hopeless subjection, Islam elaborated a political
system fundamentally republican and stressing the duties of rulers

60, Gibb, Mohanmedanism, p. 1818, and Modern Trends in Islam, p. 58f.
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towards their subjects and the freedom and equality of the people.
Islam was in effect shown as the first religion to proclaim all the
virtues.  So exactly did it conform to the mood of his contem-
porarics that few educated Muslims observed that ‘Amir ‘Al
was reformulating Islimic doctrine in terms of Western thought
just as much as his nechart predecessors had done.®*

Another Muslim thinker of this period was Salih ud-Din
Khudid Bukhsh of Calcutta. In his writings he expressed the
view that the Qur'anic rules covering the law of family and
succession were conditioned by the state of the contemporary ‘Arab
Society, compared to which they represented a considerable pro-
gress. He therefore suggested that these rules should not be
regarded as in themselves being of eternal value, that it was rather
their tendency to reform and to correct social injustices rather than
their positive contents which ought to matter, and that nothing
prevented the Muslims, in conditions which had improved thanks
to the message of the Prophet, from going one step further in the
path of reformation and progress. “The Qur'an, rightly under-
stood . . . is a spiritual guide . .. putting forward ideals to be fol-
lowed . .. rather than a corpus juris civilis to be accepted for all
time”"  Islim stripped of its theology is, he maintained, a perfectly
simple religion. Tts cardinal principle is belief in one God and
belief in Muhammad as His Prophet. The rest is mere accretion
and superfluity. He wanted Islim to get rid of all those aspects
which hinder a full acceptance of modern culture, He said:

The requirements of Islam are at once easy and simple and leave
scope to Muslims to take part in their duties as subjects or citizens,
to attend to their religious obligations, without sacrificing their worldly
prosperity and to adopt whatever is good in any community or civili-
zation, without interference on the part of their religion.6?

The social and political conflicts that have distracted India
since the beginning of the twentieth century also effected the
religious outlook of the Muslim community and created new

6. Ibid.
62 S. Khudd Bukhsh, Essays Indian and Islamic. Another writer was §.
“Abdur Rahmin, who 0o felt that the Muslim Law of family and
succession as commonly understood did not it in with modem concep-
tions, but instead of looking for the tendencies underlying the relevant
passages of the Qurian and the relevant traditions attributed to the
Prophet, he interpreted them in sich a way as to make them agree with
his own ideas of what a modern legislation on those subjects ought to be
like — sce Schacht. “Problems of Modern Islamic Legislation”, p. 104-105,
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groupings within it. Of its various leaders, the most outstanding
intellectual was Sir Muhammad Igbal (1876 — 1938), the
cxponent of the most sweeping modernist rcformulation of Mus-
lim doctrine. In contrast to the ecarlier modernists, the Muslim
foundations of Iqbal’s philosophy are derived from Sufistic philo-
sophy which he reinterpreted in terms of the Nictzchean superman
and Bergson’s theory of creative evolution. His own activist
philosophy which found expression first in a series of Persian and
Urdu poems made a powerful appeal to the younger generation
of Indian Muslims and contributed to the rise of Pakistan as a
Muslim State in 1947. His concepts were given in a more
systematic form through a series of lectures in English in 1928
published under the title: Reconstruction of Religious Thought
in Islam.%

In Indonesia the reformist Muslim organization, Muham-
madiyyah, was founded in 1912 by Kiayi Haji Ahmad Dahlan in
Jogjakarta, after the example of the reform movements in Egypt
and India. By founding schools, establishing and running
public libraries, by selling books and pamphlets, by founding
hospitals, poor homes and orphanages, by creating a Muslim
information and propaganda service, by managing wagf funds
and by having Muslim literature translated into native dialects, it
acquired a considerable influence and was able to assist mater-
ially in the adaptation of Islim to new conditions,®

The influence of al-Manar of Egypt was felt in Indonesia
and Malaya, especially through the young Indonesians and Malays
who studied at al-Azhar or in Makka. This modernism muani-
fested itself in the condemnation of what were considered to be
abuses (bid‘a) which had crept in during the course of time and
in the defence of new forms required by the spirit of the age,
as for instance reforms in the education system, the use of Latin
characters and European clothing, and calculation instead of
observation of the beginning of the fasting month (Ramadan).
The modernists manifested a preference for the use of intellect
and insight (‘agl) in place of slavish submission to the old
mujtahids. They rejected the opinion that only the Tuwhfah and
the Nihayat, the two Shafi't law books most widely used in Indo-

68. Gibh, Molammedanism, p. 1815 and Modern Trends in Islam p. 581,
64, Berg, “Indonesia” in Whithey Istam? Ed. Gibb, p. 239f.
65, Ibid.
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nesia, should be the reliable guides when determining legal ques-
tions.%  In Malaya the modernist movement was introduced in the
early years of the twentieth century, mainly through journals like
the al-Imam of Singapore and the al-Ikhwan and Saudara of
Penang. The chicf among the writers to these journals were Shaykh
Muhammad Tahir bin Jalal ud-Din (1861 — 1957) and Syed
Shaykh bin Ahmad al-Hadi (1867 — 1934). The prime em-
phasis in these journals was the necessity to return to the Qur'an
and Hadith, the basic texts of Islam, and to practise ijtihad rather
than blind acceptance of intermediate authority (taqlid buta or
‘blind taqlid’) for their interpretation.®®

Although the impact of modernism is significant we should
not exaggerate its extent or its importance. The strength and
influence of conservative Islam remained dominant. There was
litle modernism outside the large cities. In Egypt itself the
‘ulama kept a sharp watch on the activities of the modernists,
ready to fall upon them as soon as they appeared to go beyond
the limited range secured for them by Shaykh Muhammad *Abduh.
For the most part official Islim and the masses followed the
orthodox and accepted teachings contained in the law books.

The sixth period of Muslim law may be said to end with
the abolition of the Khalifate in 1922 and the abolition of the
Sultanate of Turkey in 1924, After that, Sunni Islim had no
recognised head and the history of Muslim Law in this period is the
history of its application in separate Muslim countries, 1In the
political sphere we find the rise of independent Muslim countries,
like Egypt, Pakistan, Indonesia, Malaysia, ‘Iriq, Algeria, Libya,
Morocco, Nigeria and the other Muslim States in Africa. In
this period, great inroads were made by the secular law into
the domain of the Shai'ah in all Muslim countries. In
Turkey, the Shart‘ah has been totally abandoned and has been
replaced by a codified sccular law and in many other Muslim
countries the Shari‘ah has been replaced by codified sccular laws
in all fields of law except those relating to family law and personal
status.  Even in the field of family law and personal status, recent
years have scen a change in some of the Middle Eastern countries
and in the Indian subcontinent.
R p—————
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In the Middle East, western influence on Muslim Law and
jurisprudence exerted itself through the general cultural medium of
Islamic modernism. Modernism aims at adapting Islam to modern
conditions by renovating those parts of its traditional equipment
which are regarded as medieval and out of touch with modern times.
The criticism is directed not against the concept of an Islamic law,
the concept that Islim as a religion ought to regulate the sphere of
law as well, but against the traditional form of Muslim juris-
prudence and against the way in which the Muslim scholars of the
middle ages have applied the message of Islim to the sphere of
law. Although the whole of the modernist movement extends over
a variety of fields, its mainspring is the desire to put a new Muslim
jurisprudence in place of the old one. Many of the modernists arc
lawyers by profession and it is the modernist jurists who
prepared, provoked and guided the new legislation. It is only- in
the present generation that the ground has been prepared for legis-
lation by Muslim governments on the law of family, the law of
succession, the law of wagf or charitable endowments, subjects
which have always formed part of the central domain of Muslim
Law. A modern government is differently placed with regard to
Muslim Law from a traditional Muslim ruler. The legislative
power is no longer content with the sphere assigned to it by strict
theory or traditionally conceded to it in practice; it wants itself to
determine and to restrict the sphere left to traditional Muslim Law
and to modify according to its own requirements what has been
left.o7

The Shari'ah rules were not officially codified until recent
times. The Qur'an was collected in a recognised version during
the Khalifate of ‘Uthmin ibn ‘Affin in the year 30 A.H. The tradi-
tions were, however, never compiled in this manner. The second
Khalifa, ‘Umar, refused to sanction the compilation of the traditions
for fear they would be favoured in preference to the Qur'an. The
Umayyad Khalifa, ‘Umar ibn ‘Abd al-‘Aziz, attempted a compila-
tion of traditions in the carly part of the second century A.H. but

67. Muslim Law docs not recognise legislation by human agents; it is anil
claims to be the doctrinal interpretation of the Commands of Allih
which have been revealed once and for all to Muhammad. The Gov

ernment is in_theory entitled only to enact administrative regulations
within the limits assigned 10 it by the sacred law and without materially
impinging on it —sce Schacht, “Problems of Modern Islamiic Legisla-

tion”, p. 110,
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he was not successful in his plan as he died before the compilation
was completed. Ibn al-Mugaffa’ (d. A.H. 144) in his report to the
*Abbisid Khalifa, Ja'far al-Mansir, stressed the benefit that would
accrue from laying down a general code of law which would be
applicable to all the Muslim provinces. Such a code he suggested
should draw its principles from the Qur'an and the Sunnah and in
the absence of explicit texts recourse could be had to opinion in
accordance with the dictates of justice and the public interest and
in accordance with the will of the Khalifa and his authority. The
proposal of al-Muqaffa® was not impl i because of the fear
of jurists and those in authority that errors would be committed
in the interpretation of the Shari'ah. They were unwilling to bear
the responsibility of forcing the people to imitate them. The same
attitude was taken by Imam Malik when the Khalifa Aba Ja‘far
al Mansur requested him to make the Al-Muwagta' the standard
and authoritative text of Muslim Law among the Muslims.®

Awrangzeb, one of the Mughal Sultans in India in the 11th
century A.H., interested himself in the collection of farwas. He
formed a Committee of India’s leading jurists with Shaykh Nizam
as President to prepare a comprehensive book containing the books
of Zahirat ar-Rawiyyah, which had been approved by the most
distinguished jurists and the A/-Nawadir containing solutions ac-
cepted by some jurists.  The Fatawa al-'Alamgiriyyah was produc-
ed in six large volumes arranged on the model of the Hidayah and
it is still one of the major references in Hanafi jurisprudence. This
semi-official compilation was not however a code, but dealt with
many juridical questions some real, others hypothetical, with a
statement of the prevalent views on each question.®

The Shari‘ah laws remained officially uncodified till the time
of the Ottoman regime. In the 19th century a number of Euro-
pean Codes were prepared and the Ottoman State felt that the
needs of the age necessitated the issuing of codes of appropriate
laws. Thus was enacted the Commercial Code of 1850, the
Land Code of 1858, the Criminal Code, the Code of Commercial
Procedure and the Civil Procedure Code, all based on foreign
Codes in text, spirit and arrangement. It was also decided to have
a civil code. A seven-man committee of jurists called the Com-
mittee of Majallah was appointed “to prepare a book on judicial
68,

. opit.. p.39f.
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transactions which would be correct, casy to understand, free from
contradictions, embodying the selected opinions of the jurists and
easily readable by everyone”. The Committee began its work in
1285 AH. (1869 A.D.). It submitted the introduction and the
first book of the Majallah to the Shaykh al-Islim and other digni-
taries who incorporated certain modifications and refinements. The
members of the Committee then divided the work among them-
selves, so that each member participated in writing some section.
The compilation was completed in 1293 A.-H. (1876 A.D.). It was
enacted by royal decree under the title Majallat-i Ahkami Adliye.™

Under the impact of modern conditions and the pressing need
to bring the family law into line with the demands of society many
changes were effected in the law as traditionally applied. In the
carly stages these reforms were justified on the juristic basis of the
doctrine of siyasah, which in general terms defines the position of
the political authority in relation to the Shari‘ah law and in partic-
ular enables him to make administrative regulations to define the
jurisdiction of the courts. Such administrative regulations, for the
purpose of the reforms, fall into two distinct categories. The first
defines the jurisdiction of the courts in the sense that it orders them
to apply one particular rule among several variant legal rules on
the same question. The authority of the medieval handbooks of
the Shari‘ah law was accepted but the political authority has
altered the traditionally applied law by choosing from among
the authoritative opinions recorded in those handbooks and direct-
ing the courts to apply the opinion sclected.™  For example in
place of the traditionally dominant Hanafi law which confines a
wife’s petition for divorce to the one ground of sexual impotence of
her husband, the Maliki law, under which the wife’s petition may
be grounded on the husband’s incurable and contagious discase,

1bid.

This method, which can not only be deduced from the enacted laws
but is explicitly stated in numerous publications, speeches and official
explanatory notes prefixed to the laws themselves, savours of unres-
trained eclecticism; any opinion held at some time in the past is apt
to be tiken out of its context and used as an argument. On the one
hand the modemists are inclined to deny the religious and Muslim
character of the relevant sections of Muslim Law; on the other hand
they do not disdain to use somewhat arbitrary and forced interpreta-
tions of the Qur'an and the other traditional sources of Muslim Law,
whenever it suits their_purpose. Materially they are bold innovators;

formally they try to avoid the semblance of interfering with the essential
contents of Muslim Law — Schacht, “Problems of Modern Tslamic Teg-
islation”, p.119,
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desertion, failure to maintain or cruelty, has been widely adopted.
It is again by this process of selection that certain harsh details of
the Hanafi law relating to repudiation of a wife or talag have been
whittled away. For example the rule that a repudiation pro-
nounced in drunkenness was valid and effective was discarded in
favour of the contrary opinion of the other schools. ~ Similarly, the
Ottoman Law of Family Rights, 1917, followed by the later codifi-
cations in Syria and Jordan, adopted the Hanbali view that a hus-
band who agreed in his marriage contract not to take a second
wife during the continuance of the marriage would be bound by
such a stipulation, so that the first wife would be entitled to a dis-
solution of the marriage in the event of its breach.™ The limits
of this process of choosing the best opinion of the recognised
schools of law are apparent and it was soon found nccessary to go
beyond the limits established by the general consensus. Doctrines
of isolated jurists outside the four Sunni schools, referred to in the
texts as historical curiosities, were selected and embodied in the
modern modifications. In some cases it was necessary to ‘patch
up’ legal rules by a procedure aptly termed talfig, from a combi-
nation of the views or particular elements from the views, of dif-
ferent schools and jurists.™

The second category of administrative regulations is that by
which the sovereign defines the jurisdiction of the courts in the
sense that he restricts their competence to certain cases. One of
the formal devices (fiyal) used by the early Muslim jurists which
has proved invaluable to the modern jurists is the restriction of the
competence of qagdis by political power. The competence of a
qadi depends on the terms of his appointment and the gadis have
always been appointed each for a certain restricted sphere or to a
certain tribunal. From a very early period too, gadis have been
appointed to hear within their respective spheres of authority cer-
tain classes of cases, for instance concerning marriage or succession.
This is the historical starting point of the doctrine of Muslim Law
which declares that the Sultan or the Government is entitled to
restrict the competence of the gadis with regard to place, time and
subject matter. The earlier doctrine knew of restrictions with

72. The Hanaff and Shafi'i Schools of Law would hold such a stipulation
to be void.
73, Coulson, “Islamic Family Law", p. 241F
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regard to persons, place and subject matter and restrictions with
regard to time were added when the ‘Uthmaniyyah Sultan
Sulayman 1 in 1550 instructed his gadis not to hear actions which
without a valid ground had not been brought for more than fifteen
years, thereby introducing a uniform period of limitation. His
Shaykh al-Islam, Abi *l-Su’ad, who had himself suggested this mea-
sure, gave legal opinions (farwa) accordingly. Aba 'l-Su'ud com-
pleted and consolidated a development which had started earlier.
He formulated consciously and in sweeping terms the principle that
the competence of the gdgis derives from their appointment by the
Sulgan and that they are therefore bound to follow his directives
in applying the Muslim Law.™

A number of important reforms have been achieved by this
method in the Middle East. Under traditional Hanafi law, for
instance, a child born to a widow or divorcee within two years of
the dissolution of her marriage was presumed legitimate, for such
was the maximum period of gestation laid down in the Hanaft
texts. The Egyptian Law No. 25 of 1920 declared that the courts
would not entertain any disputed claim of legitimacy on behaif
of a child born more than a year after the dissolution of the mar-
riage of the child’s mother and alleged father, and thus restricted
jurisdiction in such matters to claims in which the factual situation
involved was in accord with modern medical opinion concerning
the gestation period. This procedural method has been used
sparingly and only in regard to matters which are essentially matters
of evidence. Thus in addition to the matter of the gestation period
already mentioned, the Shari‘ah Courts in Egypt have been for-
bidden to entertain suits involving disputed claims of a marriage or
a repudiation which has not been registered. Such regulations,
though essentially dealing with matters of legal proof, might have
the effect of altering substantive rights. Thus when in Egypt in
1923 officials competent to register marriages were forbidden to
register marriages between parties below certain minimum pre-
scribed ages, and the courts were precluded from entertaining claims
dependent upon the existence of such a marriage, when it was dis-
puted, this directly affected the substantive right of marriage

74. Schacht, “Problems of Modern Islamic Legislation”, p.102:3,
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guardians under the Muslim Law to contract their minor wards in
marriage.™

The first major example of reform through the method of
issuing administrative regulations was provided by the Ottoman
Law of Family Rights, 1917, which though it proved short-lived in
Turkey, was applied with minor modifications at the end of the
First World War in Syria and Lebanon and with further modifi-
cations in Jordan. Following that were the series of Egyptian re-
forms in the Decree Laws, No. 25 of 1920 and No. 25 of 1929
on the law of the family, Decree Law No. 78 of 1931 on the organi-
zation of the gadi’s tribunals (incorporating further important
modifications of the law of the family), Law No. 77 of 1943 on the
law of succession, Law No. 48 of 1946 on the law of wagf, Law
No. 71 of 1946 on legacies and finally an act of 1955 which abol-
ished the gadi’s tribunals (together with all denominational juris-
dictions of personal status) and unified the administration of justice
in the hands of the secular courts. These reforms were preceded,
interspersed and followed by similar but much more piece-meal
innovations in the Anglo-Egyptian Stdan. Then came the Jor-
danian Law of Personal Status of 1951 and the Syrian Law of Per-
sonal Status of 1953.

But far reaching though some of the reforms introduced by
the methods of issuing administrative regulations may have been,
these methods were limited in their scope and were in particular
of no avail against the two institutions of the Shari‘ah which were
the concern of the modern reformer — the husband’s rights of poly-
gamy and repudiation or taldg. In order seriously to challenge the
essence of these traditional rights of the husband some more
extreme and incisive approach was required. Such an approach
had been suggested by the great Egyptian reformer. Muhammad
‘Abduh as carly as 1898. His argument was that the Qur'an may
be so interpreted as to deny both the right of polygamy and the
right of extra-judicial divorce by repudiation. In the first place
the Qur'an qualifies its permission of polygamy by requiring that
the husband should be financially capable of supporting a plurality
of wives and that he should be able to treat them impartially. 1f
these qualifications should be interpreted not as mere moral injunc-
tions, but as positive legal conditions precedent to the exercise of

75. Ibid., plid.
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the right itself, then it would be open to a modern court, in the
light of present social circumstances, to hold that these conditions
were incapable of fulfilment and thus refuse to sanction a second
marriage. In the second place the Qur'an orders the appointment
of arbitrators in the event of ‘discord’ between husband and wife.
The pronouncement of a repudiation by the husband clearly gives
rise to discord and the court can therefore assume the necessary
function of arbitration. A repudiation should not therefore be
effective in itself but should require at least the consent of the
court. 'The court can consider the husband's motive and in giving
its consent may do so upon such terms, particularly as to the finan-
cial provision for the divorced wife, as it sces fit.”® The proposals of
Muhammad ‘Abduh were not immediately acceptable and it was
not till 1953 that the first hesitant steps were taken in the actual
implementation of this new approach. The Syrian Law of Personal
Status, 1953, required the consent of the court for a second mar-
riage and such consent can only be given where the husband could
establish financial ability to support his wives adequately.”™ 1In
regard to falaq the approach was less extreme and the only provi-
sion is that which enables the court to award a repudiated wife
compensation, with the maximum of one year’s maintenance, where
the repudiation was pronounced without just or proper motive and
was injurious to the wife.” Since then however further advances
have been made. The Tunisian Law of Personal Status of 1956
carried the thesis of Muhammad ‘Abduh to its logical conclusion,
by prohibiting polygamy and making ralag dependent upon the
consent of the court.” The Moroccan Code of Personal Status,
1958, is less drastic than the Tunisian Law for it has contented it-
self with enunciating the principle that “if any injustice is to be
feared between co-wives, polygamy is not permitted” and with
providing that a wife whose husband concludes a second marriage
may always (even where she has made no such stipulation or condi-
tion in the marriage contract) refer her case to the court to consider
any injury which may have been caused to her.™ As regards
talag the Moroccan Code of Personal Status provides that every
76. Coulson, ofrcit,, p. 244f.
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Syrian Law of Personal Status, 1958, Article 17,
78. Ibid., Article 117.
79. Tunisian Law of Personal Status, 1956, Articles 18 and $1
80. Moroccan Code of Personal Status, 1957, Article 30
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husband who takes the initiative in repudiating his wife must give
her a consolatory gift (mut‘ah) in proportion to his means and her
circumstances.®’  The ‘Iraqi Code of Personal Status, 1959,
provides that marriage with more than one wife is not permitted
without the permission of the gadi and such permission will not
be given except on the following two conditions (i) that the hus-
band is financially competent to support more than one wife and
(i) that there is some lawful benefit involved. It is further
provided that if any failure of equal treatment between co-wives
is feared, then polygamy is not permitted and the determination of
this matter is left to the discretion of the gadi.*

In Morocco, Islimic jurisprudence had developed the principle
of the application of ‘amal or judicial practice. The jurists in
Morocco took considerable notice of conditions prevailing in fact,
not by attempting to change the scholastic doctrine which their
predecessors had arrived at, but by recognising that the actual
conditions did not allow the strict legal theory to be translated into
practice. It was felt that it was better to try and control the prac-
tice as much as possible than to abandon it completely. The jurists
therefore proclaimed the principle that the practice of the tribunals
prevails over the best attested scholastic doctrine.  When local cus-
toms require it the gadr has the right to prefer the isolated or ano-
malous opinion (shadhdh) to the predominant opinion (mashhar).
This right, limited by numerous conditions and differentiations, is
apt to produce temporary and isolated solutions. Thus ‘amal be-
comes a pragmatic law but it remains subject to doetrinal eriticism
which can at any moment revoke it.*

In 1949 ‘Allal al-Fasi, a well-known public figure in Morocco,
put forth a programme of modern Islamic legislation. ‘Allal al-Fasi
shares with the legal modernists in the Middle East the conviction
that law must be based on religion, but he is prepared to admit
modern French legislation as one of the essential legal bases of the
Morocean Islamic legislation, which he advocates. He justifies
this by saying:

We know that Islamic Law had Divine inspiration as its primary

source. But in details, it did not fail to make use of a number

of foreign legal rules, and even customs which were followed in
81. Ibid., Article 60.

82, ‘Iriqi Code of Personal Statuy 19
83, Art. "Amal", Fncyclopaedia of Islam.
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the countries where Islam penetrated. It did that every time those
rules or customs could be brought into agreement with the general
juridicial principles of Islamic Law.

Actual modernist legislation in Morocco has not followed the
lines indicated by ‘Allal al-Fasi. Towards the end of 1957 a Royal
decree promulgated the first two books, on marriage and on the
dissolution of marriage, of the Mudawwanah or Islamic Code of
Personal Status and Inheritance; books three and four have
also been promulgated. The General Reporter of the Commission
charged with drafting the Code, in his report laid stress on the
recognised method of later Muslim jurisprudence in Morocco, of
giving preference to a less well attested doctrine if it agrees with
practice; and the work of the Commission might be regarded as
creating a new judicial practice in Morocco.*

In Tunisia, while the cadis’ (qadt’s) courts applied the tradi-
tional Muslim Law in those subject matters which were usually re-
served to it in Muslim countries; the rest of the civil and the wholc
of criminal jurisdiction were in the hands of the secular tribunal of
the Ouzara. The French re-organized the tribunal of the Ouzara
on modern lines and in order to provide it with a civil code and
to put an end to uncertainty and arbitrariness, nominated a com-
mission on whose behalf the late Professor D. Santillana (d.
1931), an eminent specialist in Islamic Law and at the same time
a practical lawyer, produced the draft of a Civil and Commercial
Code of Tunisia in 1899, part of which was enacted as the Tunisian
Code of Obligations and Contracts in 1906. In 1947 the Maliki
Grand Mufti of Tunisia, Muhammad bin Ja'it, was appointed
Minister of Justice and he took the step of appointing a Commis-
sion charged with elaborating a code of the Muslim Law of family
which would harmonise the doctrines of the Maliki and Hanafi
schools of law, both of which enjoyed validity in Tunisia. Owing
to a change of Ministry in Tunisia, this project came to nothing
and copies of the draft code, which had already been printed, were
destroyed. Finally by legislation in 1956, the public wagfs were
abolished and their property became the property of the State; the
separate jurisdiction of the cadis' courts was abolished; and a new
Tunisian Code of Personal Status was enacted. Although the
Tunisian Ministry of Justice claimed that the code had received

84, Schacht, “Problems of Modern Islamic Legislation™. p.123-4
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the approval of eminent specialists in Muslim Law, and although
the Code has retained some typically Islamic institutions, such as
dower and foster-parentship and agrees in many details with the
doctrine of one or other of the Maliki or Hanafi schools of law,
it cannot be regarded as being merely an adaptation of traditional
Muslim Law. The section of the Code on the law of succession in
the main reproduces the traditional doctrine but the law of marriage
and divorce has been considerably modified. Polygamy for in-
stance has been prohibited and made a criminal offence; marriage is
concluded by the consent of the bridegroom and the bride: and
divorce can be pronounced only by a court of law (a) at the
request of one of the spouses on the grounds specified in the Code
(b) in the case of mutual consent and (c) at the request of one of
the spouses, in which case the judge fixes the indemnity due by onc
spouse to the other.5*

Parallel with the tendency to modify the existing doctrine of
traditional Muslim Law, which has prevailed in the ‘Arab countries
of the Middle East, there has been a seemingly opposite trend — the
desire to create a modern law of contracts and obligations on the
foundations of the basic principles of Muslim jurisprudence, using
not the main institutions of positive Muslim Law, but the general
formal principles which were elaborated by the carly Muslim
lawyers. This secular Islamic legislation has brought into bemg a
number of studies in which the modernist Muslim ju in the
Middle East try to set forth the technical formal principles em-
bodied in traditional Muslim jurisprudence, to compare them with
the corresponding principles in Roman and in modern European
Law and to present the Muslim Law of contract and obligations,
sometimes from a comparative angle, in the categories of modern
legal thought.

In Egypt three committees were formed for the purpose of
revising the Egyptian Civil Code on Islimic lines, the first in 1936,
the second in 1938 and the third later that same year under the
chairmanship of Dr. ‘Abd al-Razzaq as-Sanhiri.  The result of the
task of these committees was the Egyptian Civil Code of 1949
The introductory paragraph of this Code mentions the principles
of Muslim Law together with custom and natural justice as rules
to follow in cases in which the Code itself gives neither an explicit

85, Ibid, p.125
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nor an implicit directive. Similar Codes were issued in Syria ir
the Syrian Civil Code of 1949 and in ‘Iraq in the ‘Iragian Civi
Code of 1953.5%¢

In the Indian subcontinent the interaction of English anc
Muslim Law has moulded the Muslim Law into a unique form
When the East India Company decided in 1772 to claim sovereigr
rights and the power of jurisdiction outside its trading factories
the preservation of the institutions of Muslim Law concerning the
law of the family, succession and other matters sanctioned by relig:
ion, were guaranteed to the Muslims. ~ According to strict theory
the whole of Muslim Law, including the rest of civil law, pena
law and the law of evidence ought to be regarded as sanctioned by
religion but no significant voice of dissent was raised when Muslin®
Law in these fields was superseded by codes of British inspiratior
in the course of the 19th century. This was a very importan!
departure for it showed that the idea of secular law had for the firs!
time been accepted by the leaders of an important Muslim com-
munity. In 1772 two British judges replaced the gadis in Britist
India. The judges were originally assisted by legal officers o1
muftis chosen from among Muslim scholars whose duty it was tc
state the correct doctrine of the Muslim Law for the benefit of the
judge but in time the judges came in the Muslim parts of India tc
be recruited from the Muslims themselves. These judges werc
trained in the English Law, and English concepts such as the doc-
trine of precedent, and general principles of English common law
and equity, infiltrated more and more into Muslim Law as applied
in India. Muslim Law in India has grown in this manner into an
independent legal system, in many ways different from pure Muslim
Law. Out of this law, a new Anglo-Muhammadan jurisprudence
has grown, a jurisprudence whose aim is not to evaluate a foreign
body of legal raw material from the Muslim angle, but to apply,
inspired by modern English jurisprudence, autonomous juridical
principles to Anglo law. The Jit of the law
of the authoritative Hanaff texts was subject to the twin influences
of the doctrine of precedent and overriding legislation, both of
which are strictly foreign to the pure Shari'ah doctrine. Thus
while the Middle Eastern countries have chosen to apply the Maliki
law concerning the possible grounds of a wife’s petition for disso-

86. Mahmasini, op.cit. p.50f.
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lution of marriage, substantially the same reforms werc cfected
in India by the direct and overriding legislation of the Dissolution
of Muslim Marriages Act, 1939. Similarly, while the Middle
Eastern countries have used the procedural device of denying judi-
cial relief, the Indian Evidence Act, 1872, superseded the tradi-
tional Hanaft law concerning the maximum period of gestation by
adopting the English Law relating to presumptions of legitimacy;
while the Child Marriage Restraint Act, 1929, imposed penalties
in cases of child marriage (that is, in the case of boys under eighteen
years and girls under fourteen years) upon the male party if adult,
the celcbrant of the marriage and the guardian of the child con-
cerned.  Finally, the practice of the courts in enforcing stipulations
in marriage contracts, if they were “reasonable and not contrary
to the provisions or policy of the law”, would appear to be a case
of jud de law ing from Enghsh

The Muslim Family Laws Ordinance, 1961, of Pakistan
continues the particularly Anglo-Muhammadan tradition of law. It
provides for the registration of marriages and for the setting up of
Arbitration Councils to deal with second marriages, repudiations
and claims for maintenance. A second marriage during the sub-
sistence of an existing marriage is prohibited without the written
permission of the Arbitration Council. A repudiation or ralag will
not be effective until ninety days after delivery of notice to the Chair-
man of the Arbitration Council or where the repudiated wife is
pregnant until delivery of the child, whichever period is the longer.
During such period the Arbitration Council is empowered to take
all steps necessary to bring about reconciliation between the parties.
The Arbitration Council is given power in case of disputes to deter-
mine what maintenance is adequate for the wife or wives and issue
a certificate to that effect.

The position in Malaysia is different from that in India and
Pakistan. Questions of Muslim marriage and divorce are not adju-
dicated in the ordinary courts but in special Kathi’s or Shari‘ah
Courts. The law applicable in such courts is normally of the
orthodox Shafi't School, but power is given to Councils of Religion
in the various States to issue rulings on law, which may be based on
the less orthodox doctrines of the Shafi‘i School or on the doctrines
of the Hanafi, Maliki or Hanbali Schools.  Administrative enact-

87. Coulson. ap.it,, p. 246.
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ments and regulations have been issued to provide for the registra-
tion of marriage and in some States to control the exercise of the
rights of polygamy and repudiation.

It is signi that the legislative or inistrative reforms in
the Middle East, in the Indian subcontinent and in Malaysia, were
made applicable to every Muslim, to whatever school of law he
may belong. So instead of each country following the laws
of the school or schools predominant in that region, an eclectic
system of legislation has been evolved.  All of which is in con-
trast to the earlier practice of applying the law of the school to
which the person belongs. It is true that there were provisions
in the various schools of law whereby in cases of hardship the
law of a different school could be applied, but this could only be
used in limited and special cases. The tendency of the recent
legislative reforms has been to assimilate the teachings of the
various schools of law and this might eventually result in the
obliteration of the differences between the schools in matters of
law.

In practice it would be difficult in modern times to recognise
a person as having the right of ijiihad, and ‘Allama Muhammad
Igbil has suggested that the principles of ijma' should be extended
and that the power of ijtihad should reside not in individuals but
in a body of learned Muslim scholars, who may interpret the law
so that it falls in line with modern legal and social ideas and with
current needs. This suggestion has in fact been followed to a
certain extent in the legislative reforms in the Middle East, in the
Indian subcontinent and in Indonesia.

Sa‘id Ramadin in his book on Islamic Law has suggested
that the edifice of all Muslim jurisprudence may be epitomized
by three fundamentals:—

(a) the Qur'an and the authentic traditions;

(b) the general will of the nation as ordained by the Qur'an
and practised by the Prophet and the early khalifas — not
as conceived obscurely and variably by the disputable ijma*
but sought through ion and full rep i

(c) the conception of al-maslahah or common interest, being
the obvious outcome of all texts of the Shari‘ah, to be con-
sidered both in the application of the sacred texts and in
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the legal speculation for all occurrences in the absence
thereof. :
After quoting Iqbal's suggestion that the power of ijtihad should
be transferred from individual representatives of the schools to a
Muslim legislative assembly, he agrees with Igbal that “in this
way alone we can stir into activity the dormant spirit of life in
our legal system and give it an evolutionary outlook™.**

The subject matter of Muslim Law was to a great extent not
originally Qur'anic or Islamic; it became Muslim only through
having the categories of Islamic jurisprudence imposed upon it.
The fundamentals of Islamic jurisprudence were derived from the
Qur'an and the Sunnah, but these were elaborated and developed,
thereby creating an integrating principle which made of an agglom-
erate of varied elements a unique phenomenon. During the first
two centuries of Islam the Muslim jurists created a central core of
ideas and institutions which went beyond the contents and impli-
cations of the Qur'an and the practice of the Prophet, but which
the Muslims considered and have continued to consider specifically
Islamic. In the course of this development, foreign elements which
were compatible with the central Muslim core of doctrine were
absorbed but the central core exerted a strong attracting and a:
milating power permeating them both with the true Islamic spirit
until their foreign origin came to be well nigh unrecognisable. This
assimilating power of the Islamic core over foreign clements antici-
pated and was followed by the assimilating power and spiritual
ascendancy of Islimic Law, as a religious ideal over the practice,
after the two were finally The assimilation of Islamic
elements by the Islamic core in the formative period and the assim-
ilation of practice by the theory in the Islimic middle ages are
stages of one and the same process, a process which resulted in the
creation of an equilibrium between the theory of law and actual
practice. This equilibrium was destroyed by the impact of Wes-
tern influence in modern times and a new period of indiscriminate
reception from abroad began. It remains to be seen whether his-
tory will repeat itself and whether the Islamic core of doctrine will
once more ‘exercise its power and assimilate and Islamize the new
legal doctrines and institutions,

il —
88. Ramadan, op.cit., pp, 88, 89
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One of the major problems in the application of Muslim
Law in modern times is the failure to distinguish between what is
laid down by Allah in the Holy Qur'an and the Sunnah of the
Prophet on the one hand, and the elaborations on their basis by the
Muslim jurists on the other.  The Holy Qur'an and the Sunnah
alone constitute the Shari'ah (the Divine Law) of God which is
binding on all Muslims and they alone form the idcological and
practical basis of the Muslim nation. There is nothing strange
in the fact that disagreements exist among the Muslims with regard
to the interpretation of certain Qurianic verses or the authenticity
of certain Prophetic traditions and their rendering, These dis-
agreements should however remain subject to the final authority
of the Holy Qur'an and the Sunnah and the opinions of particular
schools of Muslim Law on controversial points should not be
clevated to the point where they begin to be considered as more
authoritative than the texts of the Holy Qur'an and the Sunnah.
The Shari‘ah should remain the criterion for all differences of
opinion and every gencration of Muslims should fecl it to be its
duty to follow the command of Allih —

and if you have a dispute concerning any matter refer it to God
and the Messenger.!

The jurists of Muslim Law though they disagreed among them-
selves did not claim infallibility for their opinions. Their disagree-
ments were based on the texts of the Shari'ah available to them
and also arose in regard to their interpretation of them.  As Imam
Malik said:—

T am a human being. I can be right and 1 can be wrong. Examine
every one of my opinions; accept those which conform to the Qur'an
and the Sunnal; reject those which do not conform to them.

The Shari'ah, as embodied in the Holy Qur’an and the Sunnah,
does not bind mankind in mu‘@mnalar (wordly dealings) except by
providing a few broad principles of guidance and a limited number
of injunctions. The SharT'ah only rarely concerns itself with de-
tails. The confinement of the Shari‘ah to broad principles and its
silence in other spheres are due to divine wisdom and mercy. The
Holy Prophet is reported to have said:—

God has enjoined certain commandments, so do not abandon them.
He has imposed certain limits, so do not transgress them. He has
prohibited certain things, so do not fall into them. He has remaincd

80, The Holy Quran 1V:50,
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silent about many things, out of mercy and deliberateness, as He
never forgets, so do not ask about them.

The fact that the Sharf'ah is silent on these points means that
the application of the general injunctions of the Shart‘ah to the
multifarious details of human life and the confrontation of new
problems according to the dictates of the public good have been
left to the discretion of the body of conscious Muslims.

The future development of Muslim Law must be based on the
principle that the Shari‘ah is embodied in the Holy Qur'an and
the Sunnah and it is only the Holy Quran and the Sunnah
which are binding. The opinions of the jurists of Muslim
Law should not be neglected. They should be studied in order
that we should derive the utmost benefit from them. These jurists
had earnestly endeavoured to interpret the Shari‘al in the face of
continually new problems of life regarding which the Shari‘ah had
observed silence, in the light of the public good and with a due
regard for the circumstances of their age. While profiting from
their experience the Muslims should adopt the same attitude to the
Shari‘ah. Following in their footsteps, the Muslims should apply
their minds to understand the Shari‘ah. The Muslims of today
should treat the circumstances of today as the great jurists did theirs
and try to face their special problems in the light of the public
good, as they did. The recourse to the vast rich figh heritage
should serve to strengthen their bonds with the Holy Qur'an and
the Sunnah, rather than prevent reference to these two original
sources. It should help us to apply the Holy Qur'an and the Sun-
nah to the circumstances in which we live in the same way as our
ancestors did for their part. It is altogether unrealistic to seck
from the jurists of the past solutions to the problems of our own
age —an age of which they could have no knowledge — or to
impose upon ourselves regulations devised to fit circumstances
which no longer exist. While the unequivocal ordinances of the
Holy Qur’an and the Sunnah must for all times remain valid as the
unchangeable Muslim law, the Muslims are not only permitted but
definitely encouraged to develop side by side with this unchanging
law, a changeable and changing law, which would apply the spirit
and the actual injunctions of the Divine Law to the social require-
ments of each time and place."”

90. Ramadan, “Three Major Problems Confronting the World of Islam”;
Muhammad ‘Asad, “Islim and Politics”.
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SOME MUSLIM JURISTS AND THEIR WRITINGS

Difference among Muslim scholars is but a
divine mercy for this nation. Each of them is
following what he considers to be right, and each
of them has his argument, and all of them are
sincerely striving in the way of God.

Said Malik, when the ruler, Harin ar-Rashid
thought to enforce Malik’s book — al-Muwarta’.






SOME MUSLIM JURISTS AND THEIR WRITINGS

HANAFI JURISTS

Aba Hanifah al-Nu‘man bin Thabii, the
founder of the Hanafi School of Law, was born in the year
81 A.H. (700 A.D.) at Kafa in ‘Iradq during the reign of the Umay-
yad Khalifa, ‘Abd al-Malik. Allegedly his ancestors came from
Persia. He studied scholastic divinity but soon abandoned it in
favour of jurisprudence. He attended the lectures of Hammad bin
AbT Sulaymin (d. 120 AH. — 737 A.D.), a disciple of Ibrahim
an-Nakha'i, a noted ‘Iraqi jurist. He also learned traditions from
ash-Sha‘'bi, Qatadah and al-A'mash. Abu Hanifah was endowed
with talents of an exceptional nature and had the true lawyer's gift
of detecting nice distinctions. He possessed remarkable powers of
reasoning and deduction which combined with a retentive memory
and a clear understanding brought him into rapid prominence as a
master of jurisprudence.  Men flocked to his lectures and among
his pupils the names of Aba Yusuf, Muhammad and Zufar are
closely connected with the science of Muslim law. Abi Hanifah
insti 1 a i isting of forty men from among his
principal disciples for the codification of laws.  Of this committee,
Yahya ibn AbT Zayd, Hasan bin Ziyad, Aba Yasuf, Daud at-Ta'l,
Habbin and Mandal were men of great reputation as traditionists,
Zufar bin al-Hudhayl was noted for his power of deducing rules
of law and Qasim ibn Na‘im and Muhammad were great
Arabic scholars. The Committee would discuss any practical
or theoretical question that arose or suggested itself and the
conclusions which they agreed upon after a full and free debate
were duly recorded. It took thirty years for the code to be
completed, but each part was distributed as it was completed.
The code has now been lost. Abi Hanifah devoted the whole
of his life to the study of jurisprudence. He made his living
as a cloth merchant. He persistently refused to accept the office

ne
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of Qadi which the Umayyad Governor in ‘Iraq, ‘Umar bin
Hubayra, and later the Khalifa al-Mansir wanted him to accept.
By his refusal he incurred corporal punishment and imprisonment
and he died in prison in 150 A.H. (767 A.D.).

Aba Yasuf Ya‘'qub bin Ibrahim al-Ansari
was born in 113 A.H. He was a pupil of Imdm Aba Hanifah and
was held in great esteem for his talents, learning and knowledge of
the world. He was appointed Qadi of Baghdad and later became
the Chief Qadi under the Khalifa Harin ar-Rashid. He is the
author of Kitab al-Kharaj, a treatise on financial and political
questions. The sayings of Abii Yusuf also appear in the later
sections of Shafi's Xitab al-Umm. He died in 182 A.H.

Mubhammad ibn al-Hasan ash-Shaybani
was born at Wasit in ‘Iraq in 132 A.H. He studied under Imam
Abu Hanifah and later under Abu Yusuf. He is the writer of
the standard works of the Hanafi School among which are the
Mabsat, which is said to have been dictated by Abi Yasuf and
compiled by Muhammad with additions; the Jami‘ as-Saghir; the
Jami* al-Kabir; and the Kitab as-Siyar al-Kabir. He died in
189 AH. — 804 A.D.

Zufar ibn al-Hudhayl born in 110 AH. was
a scholar of hadith, who became one of the leading disciples of
Abii Hanifah. He was Chief Judge at Basra, where he died in
158 AH.

Hasan bin Ziyad was another disciple of Abi
Hanifah, whose views are held as authoritative in the Hanaft
School. He died in 204 AH.

Aba Bakr Ahmad bin ‘Umar al-Khassaf
(d. 261 AH.) was the author of the Adab al-Qadi, a book on
the duties and functions of judges, the Hival ash-Shariyy'ah, a
book on legal devices and the Ahkam al-Wagf, a book on pious
foundations.

Ja‘far Ahmad bin Muhammad at-Tahawi
(d. 321 AH.) is the author of a commentary on the Jami‘ as-
Saghtr of Imam Muh d and the Mukhtasar [Pl-Figh, a
synopsis of the Hanafi doctrines.

Muhammad bin Muhammad al-Marwazi
al-Hakim (d. 334 AH.) is the author of the Kaji fi'l-Figh
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which is an authority for determining the views of Imam Abu
Hanifah and his two disciples.

Abua’l-Layth Nagsr bin Muhammad as-
Samarqandi (d. 375 AH.) is the author of the Kitab an-
Nawazil, a collection of fatwd, legal determinations and opinions.

Aba Husayn Ahmad bin Muhammad al-
Quduri (d. 428 AH.—1036 A.D.) was an eminent jurist and
the author of the Mukhtasar, a compendium of very great reputa-
tion. It has been said that a person who commits it to memory
becomes secure from poverty and that the person who studies it
under a pious teacher and on the completion of his studies invokes
upon him God’s blessings, acquires as many dirhams as there are
legal determinations in the book. These are said to be 12,000.

Shams al-A’immah Aba Bakr Mulhammad
bin Ahmad as-Sarakhsi (d. 4383 AH.— 1090 A.D.)
is the author of the Mabsit, a commentary on the work of Imam
Muhammad and al-Hakim, which he dictated while in prison at
Uzjand. The Mabsay is a legal work of great merit and the
arguments used by later Hanafi jurists are based on this work.

Aba’l-Hasan ‘Ubayd Allah bin al-
Hasan al-Karkhi (d. 340 AH.) is the author of the
Mukhtasar fil Figh, a pendium of the doctrines of the Hanafi
School.

Shams al-A'im mah ‘Abd al-‘Aziz bin
Ahmad al-Halwani (d. 448 AH.) is the author of
a commentary on the Mabsat of Imdm Muhammad.

Shaykh al-Islam Aba Bakr Khawaharzade
(d. 482 A.H.) is the author of another well-known commentary
on the Mabsit of Imam Muhammad.

Fakhr al-Islam ‘Alt bin Muhammad al-
Baydawi (d. 482 AH.) is the author of a well-known
commentary on the Jami* as-Saghir of Imam Muhammad and of
the Kanz al-Usil, a classical book on ugitl ul-figh.

Aba Bakr bin Muhammad bin Muhammad
as-Sarakhst (d. 544 AH.) is the author of the Muhit, a
work which gives legal determination to the works of Imim
Muhammad together with their motives and meanings.
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Burhan ud-Din Mahmad bin Ahmad as-
Sadr ash-Shahid al-Bukhari bin Mazah
(d. 570 A.H.) is the author of the Muhit, which deals with the
legal opinions of Imam Muhammad as well as those of later jurists.

‘Ala’ ud-Din Muhammad bin Ahmad as-
Samarqandi is the author of the Tubfat al-Fugahd' a com-
mentary on the Mukhtasar of al-Qudiri.

‘Ala’ ud-Din Aba Bakr bin Mas'ad al-
Kashani (d. 587 AH.) is the author of the Bada’i* as-Sand'i’
which is based on the Tuhfat al-Fugahd' of as-Samarqandi. This
is a systematic exposition of the law. It quotes the views of
Imam Shafi‘T and sometimes of Imdm Miailik, with their arguments,
mentioning the Hanafi arguments lust.

Burhan ud-Din ‘Ali bin Aba Bakr al-
Marghinani (d. 593 AH.— 1197 AD.) is the author of
the Hidayah one of the most esteemed Hanaff compendiums. The
work is a commentary on the writer's own Hidayah al-Mubtadi
which in turn is a commentary on the Jami‘ as-Saghir of Imam
Muhammad and the Mukhtasar of al-Qudari. The author as a
rule mentions the opinion and argument of Abi Hanifah after that
of his disciples unless it be that he sides with the latter, Imam
Shafi'T’s differences and the arguments of each side are mentioned.

Fakhr ud-Din al-Hasan bin Mangsar al-
Uzjandi Qadi Khan (d. 592 AH.—1196 AD.) is
the author of a commentary on the Jami‘ as-Saghir of Imam
Muhammad and a collection of fatwa, which is held in high esteem.
Qadi Khan was a judge as well as a jurist and the collection of
fatwa is replete with cases of common occurrence and is therefore
of great practical utility.

Siraj ud-Din Muhammad bin Muhammad
al-Sajawandi who died towards the end of 6th century is
the author of the al-Fara’id as-Sirajiyyah which with its commen-
tary the Sharifiyyah of al-Jurjani are the standard works on
inheritance.

Jamal ud-Din Ahmad bin Muhammad
al-Ghaznawi (d. 600 AH.) is the author of the Haw? al-
Qudsi, written in Jerusalem. It deals with usitl ud-din, usil al-
figh as well as with figh proper.
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Burhan ud-Din Mahmad bin Sadr ash-
Shari‘ah al-Awwal who died about 680 AH. is the
author of the Wigayat ar-Riwdyah, a compendium based on the
Hidayah.

Aba’l-Fadl Majd ud-Din ‘'Abd Allah
bin Mahmuad bin Maudiad al-Mawsilt (d. 683
AH.) is the author of the Mukhtar, an esteemed text of the
Hanafi School and the Ikhtiyar, a commentary on the Mukhtar.

Muzaffar ud-Din Ahmad bin 'Alt bin
as-Sa‘ati al-Baghdadi (d. 696) is the author of the
Majma’ al-Bahrayn, an esteemed text of the Hanafi School.
Al-Baghdidi also wrote a commentary on the Majma’.

Najm ud-Din Mukhtar bin Mahmad az-
Zahidi (d. 658 AH.) is the author of the Mujtabd, a com-
mentary on the Mukhtasar of al-Quduri, and the Qunyat al-
Munshi'.

Hisam ud-Din Husayn bin ‘Ali as-
Sighnaqt (d. 710 AH.) is the author of the Nihayah, a com-
mentary on the Hidayah.

Hafizud-Din Aba'l-Barakat ‘Abd Allah
bin Ahmad an-Nasaft (d 710 AH.— 1310 AD.)
is the author of the Kanz al-Daqa’iq, one of the most important
and esteemed texts of the Hanaff School. It is an abridgement of
the author's al-Wafi, which was modelled after the Hidayah. An-
Nasafi is also the author of Mandr al-Anwar, a compendium on
the usal al-figh.

Qiyamud-Din Muhammad bin Muhammad
al-Bukhart al-Kaki (d. 749 AH.) is the author
of the Mirdj al-Dirayah, a commentary on the Hidayah.

‘“Amir Khatib bin “Amir ‘Umar al-Itgani
(d. 758 A.H.) is the author of the Ghayar al-Bayan, a com-
mentary on the Hidayah.

Akmal ud-Din Muhammad bin Mahmad
al-Babartiwho died in 786 AH. — 1384 A.D. is the author
of the ‘Inayah, a commentary on the Hidayah.

Jalal ud-Din bin Shams ud-Din Khawa-



124 ISLAMIC LAW IN MALAYA

rizmi al-Karlani (d. circa 747 AH.— 1346 AD.)
is the author of Kifdayah, a commentary on the Hidayah.

Fakhr ud-Din ‘Uthman bin “Ali al-Zay-
la‘t (d. 743 AH.) is the author of the Tabyin al-Haqd'iq,
a commentary on the Kanz al-Daqa’iq of an-Nasafi.

‘Ubayd Allah bin Mas‘ad Sadr ash-
Shari‘ah ath-Thani al-Mahbabi (d. 747 AH.)
is the author of a commentary on the Wigayat of his grandfather
Sadr ash-Shari‘ah al-Awwal, the Nugdyah, an abridgement of a
commentary on the Wigayat, and the Tawdik, a compendium on
ugal al-figh.

Badr ud-Din Muhammad bin ‘Abd Allah
ash-Shibli (d. 769 AH.) is the author of the YanabT',
a commentary on the Mukhtasar of al-Quduri.

Aba Bakrbin‘Alial-Haddadial-"Abbadi

(d. 800 A.H.) is the author of the Siraj al-Wahaj and the
Jawharah an-Nayyirah, ies on the Mukh . of
Qudari.

Kamal ud-Din Muhammad bin ‘Abd al-
Wahid al-Humam (d. 861 AH.— 1457 AD.) is the
author of the Fath al-Qadir a commentary on the Hidayah, which
contains the opinions, dicta and decisions of judges explaining,
illustrating and elucidating the principles of the Muslim law; and
the Tahrir, a book on ugal al-figh.

Abia Muhammad Mahmad bin Ahmad al-
“Ayni (d. 855 AH.) is the author of the Ramz al-Haqd'ig,
a commentary on the Kanz al-Daga’iq of an-Nasafi.

Muhammad bin Mahmad bin “Amir al-
Haj al-Halabi (d. 879 AH.) is the author of the
Tagrir, a commentary on the Tahrir of al-Humam.

Muhammad bin Faramurz bin “Al1 Mulla
Khusraw (d. 885 AH.— 1480 A.D.) is the author of the
Durar al-Hukkam, a commentary which enjoyed particular favour
in Turkey; and the Mirgar al-Wusal, a commentary on usiil al-figh.

Mu‘in ud-Din Muhammad bin Ibrahim
Mulla Miskin al-Harawl who is the author of
the Tabyin al-Haga'iq, written in 811 A.H., which is a commen-
tary on the Kanz al-Daqd’iq of an-Nasafl,
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Shams ud-Din Muhammad al-Kahistani
(d. 950 A.H.) is the author of the Jami' ar-Rumiiz, a commen-
tary on the Nugdyah of Sadr ash-Shari‘ah ath-Thani.

Ibrahim bin Muhammad al-Halabt (d.
956 AH.) is the author of the Multagal-Abhur, a code of the
Hanaft School of Law.

Zayn al-"Abidin bin Ibrahim Nujaym
al-Misri (d. 970 AH.) is the author of the Bahr ar-Ra'iq, 4
well-known commentary on the Kanz al-Daqd'iq of an-Nasafi and
the al-Ashbah wa'l Nazd'ir, a book on legal principles.

Mahmad bin Mugstafa al-Wangqali (d. 1000
A.H.) is the author of the Nagd ad-Durar, a commentary on the
Durar al-Hukkam of Mulli Khusraw.

Shams ud-Din Muhammad ‘Abd Allah
al-Ghazzt at-Timurtashi (d. 1004 AH.) is the
author of the Tanwir al-Absar.

‘Ala’ ud-Din Muhammad bin “Ali al-
Haskafi (d. 1088 AH.— 1677 AD.) was the Muffi at
Damascus. He wrote the Durr al-Mukhtar which is a commen-
tary on the Tanwir al-Absar of Timurtashi.

‘Abd ur-Rahman bin Shaykh Muhammad
(d. 1078 AH.) is the author of the Majma’ al-Arnhur, a com-
mentary on the Multaga al-Abhur of al-Halabi.

Muhammad Amin bin ‘Abidin (d. 1252
AH.— 1836 A.D.) is the author of the Radd al-Mukhtar, a
commentary on the Durr al-Mukhtar. This is the best modern
authority on the Hanafi School of law. It contains a critical
resume of previous decisions, the opinions of the most important
earlier jurists, with a full account of the reorganised and accepted
principles in modern times.

MALIKI JURISTS
Aba ‘Abd Allah Malik ibn Anas, the
founder of the Maliki School of law was born between 90-7 A.H.
in Madinah. He studied under a number of teachers in Madinah
and heard and transmitted traditions from az-Zuhri, Nafi', Aba’l-
Zinad, Hashim bin ‘Urwa, Yahya bin Sa‘id, ‘Abd Allah bin
Dinar, Muhammad bin al-Munkadir, Abu’l-Zubair and others.
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He lent his support to Muhammad bin ‘Abd Allah against the
Khalifa Mansir and on the failure of the rebellion he was punished
by flogging by Ja'far bin Sulayman, the Governor of Madinah.
He later made his peace with the government and he was con-
sulted by the Khalifa al-Mahdi on structural alterations to the
Ka'ba. Imam Malik died in the year 179 A.H.— 795 A.D. and
was buried in al-Bagi* at Madinah. His great work, the Kitab al-
Muwata'. is the earliest surviving Sunnt law book. Its object was
to give a survey of law and justice, ritual and practice of religion
according to the ijma’ of Islam in Madinah and according to the
Sunnah usual in Madinah and to create a theoretical standard for
matters which were not settled from the point of view of ijma’ and
sunnah. The main characteristic of the juristic thought that
appears in the Muwatta” is the permeation of the whole legal
system by religious and moral ideas.

Abia Muhammad ‘Abd Allah ibn Wah h
was born in Egypt in 126 AH. and studied under Imam al-Laits
and Imam Malik. He was renowned for his learning and piety
and was called by Imam Malik: the jurist and Mufri of Egypt.
He died in 197 AH.

Aba ‘Abd Allah ‘Abd wur-Rahman ibn
Qasim was born in Egypt and studied under Imam al-Laits
and Imam Malik. He became one of the leading jurists in Egypt
of his time. The Mudawwanah, one of the leading Maliki
authorities, consists of answers given by him. He died in 191
AH.

‘Abd Allah ‘Abd al-Hakam al-Misri (d
214 AH.) is the author of al-Mukhtasar.

Sahnian ‘Abd as-Salam bin Sa'id bin
Habib at-Tan@khhi (d. 240 AH.) was a pupil of
Imam Ibn Qasim and compiled and edited the Mudawwanah,
which consists of questions put by Sahnin and answers by Ibn
Qasim.

Marwan 'Abd al-Malik bin Habib as-
Sulami (d. 238 AH.) originated from Spain and studied
under Imam Ibn Qasim. He helped to spread the Maliki doc-
trines in Spain, He is the author of the Wadiha, a standard
work of the Maliki School.
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Muhammad bin Ahmad al-*Utht al-
Qurtubi (d. 255 AH.) was a student of as-Sulami. He
wrote the ‘Utbiyyah, another standard work of the Malikt School.

Mulammad bin ‘Abd Allah ibn ‘Abd
al-Hakam (d. 268 AH.) is the author of the Alkam al-
Qur'an and Adab al-Qudah.

Isma‘il ibn Ishaq al-Qadli who died in 282
A.H. is the author of al-Mabst.

Muhammad bin Ibrahim bin al-Mawaz
(d. 281 A.H.) is the author of the Mawaziyyah, another standard
work of the Maliki School.

Mulhammad bin Yahya bin Lubabah al-
Andulust (d. 336 AH.) is the author of the Muntakhab
and Warha'iq.

Aba Bakr al-Qushari who died in 349 AH. is
the author of al-Ahkam.

Aba Ishaqg Muhammad bin al-Qasim ibn
Shiban al-Ausy who died in 355 AH. is the author
of az-Zahir.

Muhammad ibn Harith al-Kasani (d. 361
AH.) is the author of al-Ikhtilaf wa'l-Ittifaq.

Aba Bakr al-Muithy al-Andalusi (d. 367
A.H.) is the author of Ist'ab.

Yiasuf bin ‘Umar Ibn *Abd al-Barr who
died in 463 A.H. is the author of the Istidhkar and the al-Kaft.

‘Ubayd Allah bin *Abd ur-Rahman bin
Abi Zayd al-Qairawani who died in 386 AH.—
996 A.D. is the author of the Kitab an-Nawadir and the Risalah,
a short compendium of the Maliki School of law.

Aba Bakr Muhammad bin ‘Abd Alladh
al-Abhari (d. 395 AH.) is the author of a commentary
on the Mukhtasar Kabir of 1bn ‘Abd ul-Hakam.

‘Abd All ah al-Barrt (d. 399 AH.) isthe author
of al-Muntakhab fi'l Ahkam.

Aba Hasan ‘Alt bin Muhammad bin
Khalaf Mu'afir? (d. 403 AH.) is the author of
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al-Mumahhad.*

‘Abd al-Wahhab ibn Nashr al-Baghdadi
al-Maliki (d. 422 A.H.) is the author of an-Nashshar.

Aba’l-Qasim Muhammad al-Lubidi (d.
440 A.H.) is the author of al-Mulachchash.7

Aba'l-Walid Sulayman bin Khalaf al-
Baji (d. 494 AH.) is the author of al-Istifa’.

Aba Sa‘id al-Baradhi'i who lived in the second
half of the fourth century AH. is the author of Tahdhib a

of the Mud. h, which found great favour with
the jurists of North Africa.

Aba Bakr Muhammad bin ‘Abd Allah bin
Yanus as-Saqali of West North Africa who died in
451 A.H. wrote an authoritative commentary on the Mudaw-
wanah.

Abu’l-Hasan bin “Abd Allah al-Lakhmi
of West North Africa (d. 478 A.H.) wrote an authoritative gloss
on the Mudawwanah.

Muhammad bin Ahmad bin Rushd al-
Qurtubi (d. 520 AH.) is the author of the Kirab al-
Bayan, a commentary on the ‘Utbiyyah of al-‘Utbi and al-
Mugqaddimah, which deals with the etymology and the justification
of the words and meanings of the Mudawwanah.

Aba “Abd Allah Muhammad bin ‘Ali al-
Maziri(d. 536 A.H.) is the author of a well-known commen-
tary on the Mudawwanah.

Aba Bakr Muhammad ibn ‘Abd Allah
ibn al-*Arabi (d. 543 AH.) is the author of Ahkam
al-Qur'an, al-Masalik and al-Mahshal.

Isma‘il bin Makky al-Aufy (d 581 AH)
is the author of al-Aufiyah.

Aba Muhammad ‘Abd Allah ibn as-
Sa‘dy (d. 610 AH.) is the author of al-Jawahir.

Muhammad bin Ahmad ibn Rushd al-
Qurtubi, the famous Averroes, (d. 595 A.H.— 1189 A.D.)

* As quolcd l.vy Shiddicqy, Hukum Islam, p.128
1 1bid.,
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is the author of the Bidayat al-Mujtahid, a systematic
account of the Maliki views, which gives an analysis of the main
legal issues with the views held by the jurists of the various school.

‘Umr ‘Uthman bin ‘Umar bin al-Hajib
(d. 646 A.H.) is the author of the Mukhtasar, a compendium that
combines all the Malik7 views, and was much read in North Africa
in the time of Ibn Khaldin.

Diya wud-Din Aba as-Safa Khalil bin
Ishaq (d.767 AH.— 1365 A.D.) is the author of the Mukh-
tasar which is the most famous compendium of the Maliki School
and has virtually become the most authoritative summing-up of the
Maliki doctrines. It is an attempt to include in the briefest
possible compass the accepted doctrines of the school on the
minutest details and this makes the work at times difficult to
understand.

Taj ud-Din Bahram bin ‘Abd Allah al-
Damiri (d.805 AH.) is the author of a commentary on the
Mukhtasar of Khalil,

Ibrahim bin ‘Ali bin Farhan al-Andalust
(d. 799 AH.) was a Spanish jurist who wrote the Tabsirat al-
Hukkam, a book intended for judges.

Muhammad bin Muhammad al-Warqami
al-Tunisi bin ‘Arafah (d. 803 AH.) is the author
of the Mukhtasar, a compendium on the Maliki School of law.

Abu Bakr Muhammad bin Muhammad
bin ‘“Asim of Granada (d. 829 A.H.) is the author of
the Tuhfat al-Hukkam, a celebrated compendium in verse, which
is bricf and clear.

Abu ‘Abd Allah Muhammad bin Yasuf
al-Mauwdaq (d. 897 AH.) is the author of a commentary
on the Mukhtasar of Khalil.

Ahmad bin Yahya al-Wansharisi (d. 914
A.H.) is the author of the Mi‘yar al-Mughrib, a comprehensive
collection of farwa.

Muhammad bin Ibrahim at-Tata'i (d. 942
AH.) is the author of the Fath al-Jalil and the Jawahir al-
Dum‘r, commentaries on the Mukhtasar of Khalil.
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‘Abd al-Baql bin Yasuf az-Zurkani
(d. 1090 A.H.) is the author of a commentary on the Mukhtasar
of Khalil.

‘Abd Allah Muhammad al-Khirshi (d. 1101
AH.) is the author of a number of well-known commentaries
on the Mukhtasar of Khalil.

“Ali al-'Adawi (d. 1189 AH.) wrote a gloss on
the commentary by al-Khirshi on the Mukhtasar of Khalil.

Ahmad bin Muhammad al-Dardir (d. 1201
A.H.) is the author of a commenmry on the Mukhtasar of
Khalil; of the Agrab al-M k, an abrid of the Mukhtas
and of the Sharh as- Saghxr, a commentary on the Agrab al—
Masalik.

Muhammad bin al-Hasan al-Bannani
(d. 1173 A.H.) is the author of a gloss on the commentary by
Zurkani on the Mukhtasar of Khalil,

Muhammad bin ‘Arafah al-Dasuaqi (d. 1230
AH.) is the author of a gloss on the commentary by al-Dardir
on the Mukhtagar of Khalil.

Muhammad bin Muhammad as-Sunbawl
(d. 1232 A.H.) is the author of the Majmu' fi'l Figh, a compen-
dium on the law based on the Mukhtasar of Khalil,

“Abd Allah Muhammad bin Ahmad "Alish
(d. 1299 A.H.) is the author of a commentary on the Mukhtasar
of Khalil; and the Fath al-'Ali, a collection of fatwa.

Ahmad bin Muhammad as-Sawi (d. 1241
A.H.) is the author of the Bulgar as-Salik, a gloss on the Aqrab
al-Masalik of al-Dardir.

SHAFI'I JURISTS

Aba '"Abd Allah Muhammad bin ldris
Ash-Shafi't, the founder of the Shafi'T School of Muslim
law, was born in the month of Rajab in 150 AH. (767 A.D.)
in Ghazza. He belonged to the tribe of Quraysh, was a
Hishimi and was distantly related to the Prophet. At an early
age he lost his father and was brought up by his mother in poor
circumstances in Makka, where he was brought to from Syria
after his father’s death. He spent some time among the Bedouins
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of Band Hudhayl and acquired from them a thorough knowledge
of the ‘Arabic language and ‘Arab poetry. He became a hafiz
of the Holy Qur'an while still a child and studied figh under
Muslim bin Khalid az-Zanji (d. 180 AH.—796 A.D.), who
was a Muffi in Makka, and hadith under Sufyan bin ‘Uyaynah
(d. 198 AH.—813 A.D.). He knew the whole of Imam
Malik’s Muwatt@ by heart. When about twenty years old he
went to Madinah to Imam Mailik bin Anas and stayed with him
as his guest and pupil. He visited ‘Iraq and met the Hanaft
jurists Imam Abid Yasuf and Imam Muhammad bin al-Hasan.
From ‘Iraq, Imam Shafi'i returned to Madinah and stayed with
Imam Malik till the latter’s death in 179 AH. (795 A.D.).
After the death of Imam Malik, Imam Shafii went to Yaman to
work in the government service. There he became involved in ‘Alid
intrigues and was brought with other ‘Alids as a prisoner to the
Khalifa Harin ar-Rashid in Raqqa, ‘Iraq in 187 A.H. (802 AD.)
He was pardoned and released and went to stay at Baghdad, where
he met a number of Hanafi jurists and also formulated some of his
teachings and taught these to his disciples. In 181 AH. (797
AD.) he returned to Makka and stayed therc till 198 AH.
(813 A.D.) when he went again to Baghdad. There he attached
himself to ‘Abd Allih the son of the newly appointed Governor
of Egypt, ‘Abbas bin Misa, and went with him to Egypt in 198
AH. (813 AD.) As a result of unrest in Egypt he went to
Makka, but returned finally to Egypt in 200 AH. (815 A.D.)
He died and was buried in Fustat, Egypt in 204 AH. (820 A.D.).
Imam Shafi'T was a man of great piety and learning and he
was a skilled debater. There were two periods of creative acti-
vity in his teachings and writings; the earlier in ‘Iraq and the later
in Egypt. These two periods may be discerned in his own
writings as well as in the tenets of the later Shafiis. Four pupils
are regarded as the transmitters of the older teachings: az-
Zafarani (d. 260 A.H.—873 A.D.), Abi Thawr (d. 240
AH.—854 AD.), Ahmad bin Hanbal (d. 241 A.H. —856
AD.) and al-Karabisi (d. 245 AH.—859 A.D.); and six
pupils are regarded as the tr i of the later hi
al-Muzani (d. 264 A.H.—877 A.D.) ar-Rabi‘ bin Sulayman
al-Jizi (d. 256 A.H.—869 A.D.), ar-Rabi' bin Sulayman al-
Muradi (d. 270 A.H. — 833 A.D.) al-Buwayti (d. 231 AH. —
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845 A.D.), Harmalah (d. 243 AH.—857 A.D.) and Yunus
bin ‘Abd al-A‘a as-Sadafi (d. 264 AH.—877 A.D.). The
principal publications of Imam Shafi'i which have come down to
us are (a) the Kitab al-Hujjah, a collection of his older writings;
(b) the Kitab al-Umm, a collection of his writings and lectures;
(c) the Risalah, a book on the methods and principles of usal
al-figh.

Aba Ya'qub Yasuf bin Yahya al-Buwayti
was a friend and disciple of Imam ShafiT who collected and
edited his writings, He was born in Egypt and he studied not
only under Imam ShafiT but also under Imim Ibn Wahb in
Egypt. He was a very learned man and after the death of Imam
Shafi‘i he succeeded him in Egypt in giving rulings (farwa) and
instruction. He died in 231 AH. (845 A.D.) at Baghdad where
he had been imprisoned for doctrinal differences by the Khalifa
al-Mamun. He was the author of the Mukhtasar al-Kabir and
the Mulkhtasar as-Saghir which are compendi of the doctrines
of Imdm Shafi‘T and a book on the Far@'id or the laws of inherit-
ance.

Aba Ibrahim Isma‘il bin Yahya al-Muzani
was another friend and disciple of Imam Shafi'i. He was born
in Egypt in 175 AH. (791 AD.). When Imam Shafi‘T came to
Egypt in 198 AH. (813 A.D.) al-Muzani studied under him
and became one of his most learned and ardent disciples. He
appeared to have been a popular teacher himself and attracted a
number of learned men from Khurdsin and ‘Iraq to study under
him. He died in 264 AH. (877 A.D.). He wrote the
Mukhtasar al-Kabir, the Mukhtasar ag-Saghir, the Jami* al-Kabir
and the Jami* ag-Saghtr, which are di and synopses
of the doctrines and views of Imam Shafii.

Hasan bin Muhammad as-Sabah az-
Zafarani originated from Zafaran, but he studied and lived
in Baghdad. He studied under Imam Sufyan bin ‘Uyaynah and
Imam Shafi'i and became the principal transmitter of the older
teachings of Imam Shafi'l. He was proficient in hadith, and the
collectors of hadith like Imdm Bukhari recorded many hadith
from him. He died in 260 A.H. (873 A.D.).

Aba 'Ali Husayn bin ‘Ali al-Karabisi
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began his studies under the Hanafl jurists in Baghdad but later
studied under Imam Shafi'i and became a jurist of the Shafi7
School. He died in 245 AH. (859 A.D.).

Ar-Rabi' bin Sulayman bin ‘Abd al-
Jabbar al Muradi was born in Egypt in 174 AH.
(790 A.D.) and studied under Imam Shafi‘T when the latter was
in Egypt. He was a devoted follower of Imam Shafi'i and was
one of the principal transmitters of the newer teachings of Imam
Shafi'?. He died in 270 AH. (883 AD.).

Harmalah bin Yahya bin 'Abd Allah
at-Tujaybi was born in Egypt in 166 AH. (782 AD.)
and studied fadith under Imam Tbn Wahb from whom he is
reputed to have memorized 10,000 hadith. When Imam Shafi‘i
was in Egypt, Harmalah studied under him. He was the author
of al-Mukhtasar and died in 243 A.H. (857 A.D.).

Yanus bin ‘Abd al-A'la as-Sadafi was
born in Egypt in 171 AH. (787 A.D.). He studied hadith
under Imam lbn Wahb, Imam Sufyan bin ‘Uyaynah and Imam
Asbagh bin al-Farraj. When Imam Shafi'i came to Egypt, as-
Sadafi studied figh under him and became one of the most
renowned of the Shafi'i jurists in Egypt. He died in 264 AH.
(877 AD.).

Aba 'l-Hasan "Ali bin Muhammad al-
Mawardt (d. 450 AH. 1058 A.D.) is the author of the
Hawi al-Kabir, an exhaustive treatise of figh; the Igna‘, a conden-
sation of the Hawi, and the Alhkam as-Sultaniyyeh, a justly
renowned work giving the description of an ideal State,

Aba Bakr Ahmad bin al-Husayn bin
‘Al al-Bayhaqgi was born at Bayhaq near Nisabur,
Persia, in 384 AH. (994 A.D.). He was renowned as a jurist
and a scholar of hadith in Khurasan. He is the author of the
Sunan al-Kubra, a collection of hadith dealing with legal matters,
He died in 458 A.H. (1065 A.D.)

‘Abd al-Jabbar bin Ahmad Asadabadi
(d. 415 A.H.) is the author of ‘Ahd.

Aba’'l Husayn Muhammad bin ‘Ali al-
Bagri (d. 436 AH.) is the author of the Mu‘tamad, a com-
mentary on the ‘Ahd of ‘Abd al-Jabbar.
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Aba’l-Ma'alt "Abd al-Malik al-Juwayni
the Imam al-Haramayn, was born in 419 AH. (1028 A.D.) in
Bushtanikan, a village near Nisabar, in Irin. He was a follower
of the school of al-Ash‘ari in dogmatics, and when the followers
of this School were persecuted in Iran he left Nisabir with Abd’l-
Qasim al-Qushayri and went first to Baghdad, and thence in
450 AH. (1058 A.D.) to the Hijaz, where he taught for four
years at Makka and Madinah, and thus gained his title. When
the Vizir, Nizam al-Mulk, had risen to power in the Saljiq
Empire he favoured the Ash'aris and requested the refugees to
return. Al-Juwayni was one of those who returned, and he
taught at Nisabur until his death in 478 AH. (1085 A.D.).
His literary activity was so great that Subki in the Tabagar thinks
that one can only comprehend his works by a miracle. His
principal works are:—

(i) the Kitab al-Irshad fi Usal al-I'tigad:

(ii) the Kitab al-Waragar fi Usal al-Figh;

(iii) the Kitab al-Burhan fi Usal al-Figh, which has been

lost; and

(iv) the Nihayar al-Maylab.

Abu Hamid Mubhammad bin Muhammad
al-Ghazzali was born at Tos in 450 AH. (1058 AD.)
and was educated there and at Nisibiir especially under al-
Juwayni, the Imam al-Haramayn, with whom he remained until
the Imam's death in 478 AH. (1085 A.D.). From Nisabar he
went to the Court of Nizam al-Mulk, and formed part of his
retinue of canonists and theologians until 484 A.H, (1091 A.D.)
when he was appointed to teach in the Nizamiyyah Madrasah at
Baghdad. During this time he became an absolute sceptic, not
only as to religion but also as to the possibility of certain know-
ledge. He studied diligently the different schools of thought
around him, especially philosophy, and finally he turned to
Sifism. In 488 AH. (1095 A.D.) he put aside his brilliant
position and worldly ambitions and fled from Baghdad as a wan-
dering dervish, giving himself to the ascetic and contemplative
life. After two ycars in strict retirement in Syria, he went on
the pilgrimage at the end of 490 A.H, (1096 A.D.) Then came
nine years of retirement in different places with, from time to
time, periods of return to his family and the world. In 499 A.H.
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(1105 A.D.) he was compelled to become a teacher at the
Nizamiyyah Madrasah at Nisabar but his yearning for quiet and
contemplation continually drew him, and he finally returned to
Tis and lived in retirement with some personal disciples. There
he died in 505 AH. (1111 A.D.). Ghazzall was a great
theologian, philosopher and $afi, and his writings on law formed
only a small part of his literary activity. His principal works
which deal with the law are: (1) al-Basit, (2) al-Wastf, (3) al-
Wajiz, (4) al-Khulasah, (5) Bidayat al-Hidayah, (6) the fhyd
‘Ulam ud-Din, and (7) al-Mustasfah, a book on usil al-figh.
Al-Basty is based on the Nihayar al-Matlab of the Imam al-
Haramayn, and al-Wasit und al-Wajiz are synopses of al-Busit.

Aba Shuja' Ahmad bin al-Hasan al-
Isfahani (d. before 500 AH. — 1106 A.D.) wrote the Taqrib
'l Figh, which is the most widely spread Shdfi'i compendium
of the law. The 'y on this dium by M d
bin Qasim al-Ghazzi is widely used by students in Indonesia and
Malaya.

Aba Ishaq Ibrahtm bin "Ali ash-Shirazi,
(d. 476 A.H.— 1083 A.D.) is the author of the Tanbih, a well-
known compendium of the Shafiz school of law; and the
Muhadhdhab fI'l Madhhab.

Fakhr ud-Din Mulammad bin ‘Umar
ar-Razi (d. 606 AH.) is the author of the Mahsal, a conden-
sation of four works including the Mustasfah of al-Ghazzili and
the Mu'tamad of al-Basri.

Aba '1-Qasim ‘Abd al-Karim bin Mu-
hammad ar-Rafi't al-Qazuini was born in 557
A.H. (1161 A.D.). He is the author of the Fath al-‘Aziz ‘ala Kitab
al-Wajiz, a commentary on Imam Ghazzili's al-Wajiz and the
Muharrar, based on the works of Imdm Ghazzall. NawawT's
Minhaj at-Talibin, the principal textbook of the Shafi'T School
is based on the Muharrar of ar-Rafi'i. Ar-Rafi'l died in 623
AH. (1226 AD.).

Aba Muhammad ‘Abd al-Ghani aql-
Magqdisi was born in 541 AH. and died in 600 A.H. He is
the author of the Umdat al-Ahkam.
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Al-Qazwini (d. 665 AH.) is the author of the Hawi
which is based on the works of al-Ghazzali.

Muhyi wud-Din Aba Zakariya Yahya
an-Nawawi was born in 631 AH. (1233 AD.) in
Nawa, south of Damascus. The ability of the boy very early
attracted attention, and his father brought him in 649 A.H. (1251
A.D.) to the Madrasah ar-Rawdahiyyah in Damascus. There he
first of all studied medicine but very soon went over to Islamic
learning. In 651 AH. (1253 A.D.) he made the pilgrimage
with his father. About 655 AH. (1257 A.D.) he began to
write and was called to the Ashrafiyyah School of tradition in
Damascus in succession to Abi Shama who had just died. Al-
though his health had suffered severely during his life as a student,
he lived very frugally and even declined a salary. His reputation
soon became so great that he even dared to approach the Sultan
Baybars to ask him to restore the confiscated gardens of the
Damascencs, to free the people of Syria from war taxes, and to
protect the teachers at the Madrasahs from a reduction in their
income. Eventually the Sultan Baybars expelled him from Da-
mascus when he refused to sign a farwa approving the legality
of the Sultan’s actions. He died unmarried in his father's house
at Nawa in 676 AH. (1277 A.D.). His principal work, the
Minhaj at-Talibin, came to be regarded as of the highest author-
ity, and since the 10th century A.H. (16th century A.D.) the
two commentarics on this work, lbn Hajar’s Tulifeh and Ramli’s
Nihayar have been regarded as the text-books of the Shafi'i
School. The Minhaj at-Talibin consists of cxcerpts from the
Muharrar of ar-Rafi'T and was intended to be a commentary on
it. Among his other works are the Rawdah fi Mukhtasar Sharh
ar-Rafi7, al-Majmit', the Uyun al-Masa'l, a collection of farwa,
and a commentary on the Sahih Muslim called al-Minhaj fi Sharh
Muslim bin al-Hajjaj.

‘Abd Allah bin *Umar al-Baydawi (d. 682
A.H.) is the author of the Minhaj al-Wusil, an abridgment of the
Mahsal of ar-Razi.

Muhammad Ibrahim al-Fazari al-Firqgah
(d. 690 A.H.) is the author of the Fatawa al-Firqah, a collection
of fatwa.
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Abnr 'l-Fatah Taqi ud-Din Muhammad
ibn "Ali ibn al-Dagqiqil-‘Id* was born in 625
AH. He was for a time Qadi in Cairo. He wrote a
number of books including al-fmam and Ihkam al-Ahkam, a
commentary on the Umdat al-Ahkam of al-Maqdisi. He died
in Cairo in 702 AH.

Jamal ud-Din bin Hasan al-Asnawi (d.
772 A.H.) is the author of the Nihdyat as-Sul, a commentary on
the Minhaj al-Wusil of al-Baydawi.

‘Abd Allah bin Sa'd Allah bin Muham-
mad bin ‘Uthman al-Kazwini, (d. 780 AH.—
1378 A.D.), is the author of the Raw?, a commentary on the
Fath al-'Aziz of ar-Rafi‘i.

Taj ud-Din "Abd al-Wahhab bin as-
Subki (d. 772 AH. 1370 AD.) is the author of the Tabagat
ash-Shafi‘iyyah, which is a biographical history of the Shafi7
school of law in which the author often quotes long passages
from the works of the jurists and relates at length debates and
discussions; and the Jami' al-Jawami*, which is a p
compendium on usal al-figh.

Badr ud-Din Muhammad bin Bahadar al-
Zarkashi (d. 794 AH.) is the author of Farawa al-
Zarkashi, a collection of farwa.

Jalal wud-Din Muhammad bin Ahmad al-
Mahalli, (d 864 AH.— 1459 AD.), is the author of a
commentary on the Minhaj at-Talibin of Nawawi.

Ahmad bin “All bin Hajar al-*Asqalant,
(d. 852 AH. 1448 A.D.) is the author of the Fath al-Bari, a
well-known commentary on the Sahifi of al-Bukhiri and the
Bulagh al-Maram.

Sharaf wd-Din Isma'il bin Aba Bakr
al-Mugqri’, (d. 837 AH.— 1433 AD.) is the author of the
Rawd ag-Talib, which is based on the Rawdah of Nawawi; and
al-Irshad, a commentary on the Hawi of al-Qazwini.

Muhammad bin al-Qasim al-Ghazzi, (d.
918 AH.— 1512 AD.) is the author of the Fath al-Qarib, a
commentary on the Tagrib of Abu Shuja‘,

* Ibid,, p, 142,
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Shihab ud-Din Ahmad bin Muhammad
al-Khatib al-Qastallant, (d. 923 AH.—I1517
A.D.), is the author of the Irshad as-Sari li Sahili al-Bukhart,
a commentary on the Sahif of al-Bukhari.

Ahmad bin Muhammad bin “Ali ibhn
Hajar al-Haythami was bomn in the year 909 A.H.
(1504 A.D.) at Mahallat Aba al-Haytam in the Gharbiyyah
province in Egypt. He lost his father in infancy and his educa-
tion was arranged by the Shaykhs, Shams ud-Din ibn Abi’l-
Hama'il a well-known mystic and Shams ud-Din Muhammad
ash-Shanawi, a disciple of the latter. Ash-Shanawi brought him
to the Magam of Sayyid Ahmad al-Badawi, and from 924 A.H.
(1518 A.D.) he continued his studies at al-Azhar. Notwith-
standing his youth he attended the lectures of the scholars of the
time among others those of Zakariya al-Ansari (d. 926 AH. —
1519 A.D.), ‘Abd al-Haqq as-Sunbati (d. 931 A.H.— 1524
A.D.), Shihib ud-Din Ahmad ar-Ramli (d. 958 A.H.— 1551
A.D.), Nagir ud-Din at-Tablawi (d. 966 A.H.— 1558 A.D.),
Abi Hasan al-Bagri (d. 952 AH.— 1545 A.D.) and Shihab
ud-Din an-Najjar al-Hanbali (d. 949 AH. 1542 AD.).
Owing to his proficiency in theological and juridical studies,
though barely twenty years old, he obtained permission to give
farwa and to teach. In 933 AH. (1526 A.D.) he went on a
pilgrimage to Makka, where he stayed and wrote books on Jaw.
He returned to Egypt in 935 A.-H. (1528 A.D.) but in 937 A.H.
(1530 A.D.) he again made the pilgrimage and remained in
Makka. In 944 AH. (1537 A.D.) he made his third pilgrimage
and took up permanent residence in Makka. He died in 974
A.H. (1567 A.D.). His best known work, the Tuhfat al-Muhiaj
li-Sharh al-Minhaj, a commentary on the Minhaj at-Talibin, has
become an authoritative code of the Shafi'i law. His collection
of fatwa called the Fatawa al-Kubra is also highly estecmed.

Aba Yahya Zakariya bin Muhammad
al-Angsari, (d. 926 AH.— 1520 A.D.) is the author of
u number of well-known works in the Shafi7 School of Muslim
law.  Among them are the Manhaj at-Tullab an abridgement of
the Minhaj ar-Talibin of Nawawi which itself became classical
and is used in instruction: the Fath al-Wahhab, a commentary
on the Manhaj at-Tullab; the Tahrir at-Tangih, an extract from
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the Tangth al-Lubab of Abu Zurah al-'Iraqi with additions; the
Tuhfat at-Tullab, a commentary on the Tahrir at-Tangih; the
Asna 'l-Matalib, a commentary on the Rawd ar-Talib of al-
Mugri’; and a 'y on the Mukh of al-Muzani.

Shihab ud-Din Aba'l-Abbas Ahmad bin
Ahmad Ramli, who died in 957 AH. (1550 A.D.),
was the author of a gloss on the Asna 'l-Matalib of Zakariya
al-Ansarl. His farwa were edited and published by his son
Shams ud-Din Muhammad ar-Ramli.

Muhammad bin al-Khatib ash-Sharbini,
(d. 977 AH.— 1569 AD.) was the author of the Mughni
al-Muluaj ila Ma'rifat Ma'ani Alfaz al-Minhaj. a commentary on
the Minhaj at-Talibin of Nawawi which is exhaustive and gives
the views that have found acceptance; and the Igna fi Hal Alfag
Abt Shuja’, a commentary on the Tagrib of AbI Shuja‘.

Zayn ud-Din al-Malibari (d. 982 AH.— 1574
A.D.) is the author of the Qurrar al-‘Ayn and the Farh al-Mu'in,
a commentary on the Qurrat al-'Ayn.

Shams wud-Din Muhammad bin Ahmad
ar-Ramli was a well-known teacher at al-Azhar. He is the
son of Shihib ud-Din ar-Ramli who was also a learned jurist. He
is the author of the Nikayat al-Muliaj ila Sharh al-Minhaj, a
commentary on the Minhaj a-Talibin of Nawawi. He died in
1004 A.H. (1596 A.D.).

Aba’l-Diya Nar ud-Din “Ali bin “Ali
ash-Shabramalesi, (d. 1087 AH. — 1676 A.D.), is the
author of a gloss on the Nihayat al-Muhtaj of ar-Ramli.

Ahmad bin Muhammad “Abd al-Razzaq
ar-Rashidiis the author of a gloss on the Nikayat al-Muhtaj
of ar-Ramli, written in 1086 AH. (1675 AD.).

Muhammad bin Isma‘il bin Salah al-
Amir al-Kahlani as-San‘ani al-Yamani was
born in 1099 AH. and died in 1182 A.H. He is the author of
the Subul us-Salam, a commentary on the Buligh al-Maram of
Ibn Hajar al-‘Asqalant.

. Sulayman bin ‘Umar al-Bajirmi was born
in 1131 AH. (1718 A.D.) and died in 1221 A.H. (1806 A.D.),
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He is the author of a gloss on the Farl al-Wahhab of Zakariya
al-Ansari,

Ibrahim bin Muhammad al-Bajari was
born in Bajar, near Cairo in 1192 AH. (1778 A.D.). He
studied at al-Azhar but left Egypt for the Hijaz when Egypt was
occupied by the French. He returned to Egypt in 1216 AH.
(1801 A.D.) and continued his studies at al-Azhar, Later he
became a well-known and popular teacher at al-Azhar. In 1263
A.H. (1846 A.D.) he was made Rector of al-Azhar and remained
in that post till his death in 1277 AH. (1861 A.D.). He wrote
a number of glosses and commentaries, among them being (a)
Gloss on the Fath al-Qarib of al-Qasim al-Ghazz1; and (b) Gloss
on the commentary of ‘Abd Allah Shinsari on the Rahbia.*

“Abd Allah ash-Shargawi was bom in 1150
AH. (1737 AD.) and died in 1227 AH. (1812 A.D.). Heis
the author of a gloss on the Manhaj at-Tullab of Zakariya al-
Angari.

‘Abd al-Hamid ash-Shirwant, (d. 1289
AH.— 1872 A.D.) is the author of a commentary on the
Tuhfat al-Muhtdj of Ibn Hajar.

Syed Bekri Aba Bakr bin Muhammad
ad-Dimyayt is the author of the I'anas ai-Talibin, a gloss
on the Fath al-Mu'in of Zayn ud-Din al-Malibari, which is very
much used in East Africa, Malaya and Indonesia.

HANBALI JURISTS

Ahmad bin Muhammad bin Hanbal, known
by the name Ibn Hanbal, was born in Baghdid in 164 A.H.
(780 A.D.). During his studies in his native town and on exten-
sive travels as a student, which led him through ‘Iraq, Syria and
Hijaz to the Yaman, he strove to acquire a knowledge of the
hadith. After he returned to Baghdad, he took lessons from
Shafi'i in figh and in its usl. His religious turn of mind was in
creed and law unalterably determined by the old traditional views.
He suffered persecution under the Khalifas Ma’miin, al-Mu'tasim
and al-Wathiq, who attempted to impose the Mu'tazilite doctrines.
1t was only under Mutawakkil that his trials ceased. He was later
on several occasions distinguished by the Khalifa. The fame of
his learning, piety and unswerving faithfulness to tradition, gathered

 As quoted by Fitzgerald, Midammadan Lauw p. 236
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a host of disciples and advisors around him. He died in Baghdad
in 241 AH. (855 A.D.). His principal work, the Musnad, is a
collection of hadith on legal matters. Ibn Hanbal did not claim
to establish a school of law of his own but in his answers to his
pupil’s questi he made pr on specific disputed
questions. His teachings were systematised even in his own life-
time by some of his disciples and subsequently developed into a
distinct School of Law.

Ahmad bin Muhammad Aba Bakr (d. 260
AH.—873 AD.) is the author of the Sunan fr'l Figh.

Abia Bakr al-Khallal (d. 311 AH —923-4
A.D.) collected and systematised the teachings of Ibn Hanbal.
He is the author of the Jami‘.

Aba ’l1-Qasim ‘Umar al-Kharagqi, (d. 334
AH.—945-6 A.D.) is the author of a renowned compendium
on Hanbalt Law, the Mukhtasar.

‘Abd al-"Aziz bin Ja'far, (d 363 AH. —
974 A.D.) is the author of the Mugni‘, which has been for cen-
turies the groundwork for compendiums and commentaries.

Aba 'l-Wafa' ‘Ali bin ‘Aqil (d. 515 AH.
— 1121-2 A.D.) is the author of several books, including the
Tadhkiya and Fusil.

‘Abd al-Qadir al-Jili (d. 561 AH.— 1166
A.D.) was a renowned $uff and adherent of the Hanbali School.
He is the author of the Ghunya.

Muwaffaq ud-Din ibn Qudamah (d. 620
AH.— 1223 AD.) is the author of the Mughni, a commentary
on Kharaql's Mukhtasar.

Shams ud-Din ibn Qudamah al-Maqdisi
(d. 682 AH.—1183-4 A.D.) is the author of the Sharh al-
Kabir, a commentary on the Mughni.

Taqi ud-Din Ahmad ibn Taymiyyah was
born in 661 A.H. in Harran. Fleeing from the Mongols, his
father took refuge in Damascus, where the young Ahmad devoted
himself to the study of Muslim science. At the age of twenty
years, he became a Professor of Hanbali Law. 1In 691 A.H. he
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made the pilgrimage to Makka. Because of his teachings he was
removed from the post of Professor in 699 A.H. and imprisoned
in 707 A.H. He resumed his post of Professor in about 712 A.H.
but was again removed and imprisoned in 720 A.H. He died in
728 A .H.— 1321 A.D.. Although belonging to the Hanbali
School, Ibn Taymiyyah did not follow all its opinions blindly but
claimed independence of thought. In the majority of his works
he claimed to follow the letter of the Qur’an and the Sunnah.
He wrote a number of works including the Majmu‘ar ar-Rasa'il al-
Kubra.

Ibn Qayyim al-Jawziyyah was born in Da-
mascus in 691 A.-H. — 1292 A.D. and died there in 751 A-H. —
1350 A.D. He was a faithful disciple of Ibn Taymiyyah and he
adopted the latter’s literary mode. Even during the lifetime of Ibn
Taymiyyah he was persecuted and imprisoned. He is the author of
A'lam al-Muwaqqi‘in ar-Rab al-'Alamin, at-Turitg al-Hikmiyyah
fi as-Siyasah ash-Shar‘iyyah and Zad al-Ma'ad fi Hady Khair al-
‘Ibad.

Abu’l-Faraj ‘Abd ur-Rahman bin Rajab
(d. 795 A.H.—1392-3 A.D.) is the author of the Tabaqar al-
Hanabila.

Mar‘i bin Yasuf (d 1030 AH.— 1621 AD.) is
the author of the Dalil at-Talib.

‘Abd al-Qadir bin ‘Umar al-Dimishqi
(d. 1035 A-H.—1625-6 A.D.) is the author of the Nail al-
Mdarib, a commentary on the Dalil at-Talib of Mar'T bin Yusuf.

Muhammad bin ‘Al bin Muhammad bin
‘Abd Allah ash-Shawkani was born in 1172 A.H.
(1759 A.D.) and died in 1250 AH. (1834 AD.). He is the
author of a number of books, including the Nayl al-Awyar, a
commentary on the Muntaga'l-Akhbar of Taimiyyah al-Harrani.

Shaykh Muhammad ibn 'Abd al-Wahhab
was born in the town of ‘Uyaynah in Najd in 1115 A.-H. — 1703
A.D. and died in 1201 AH. (1787 A.D.). He was a rejuvenator
of the Hanbali School and propagated his beliefs in a number of
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essays among which are Risalah al-Qawa’id al-Arba’, Kitab Kashf
ash-Shubuhat and Kitab Masa'il al-Jahliyyah.

OTHER SUNNI JURISTS

Abi Muhammad “Ali bin Ahmad ibn
H azm was born in Cordoba in 384 A.H.— 994 A.D. and died
in 456 A.H.— 1065 A.D. He was a devoted advocate of the
Zahirt School and in his writings defended with vigour his po:
tion that the details of legal deduction not resting on the Qur'an
or the Traditions must be rejected. He wrote a number of works
including the Kitab al-Muhalla, Kitab al-Fasl fri-Milal wa'l-
Ahwa wa'l-Nihal, Kitab al-Ihkam [i Usal al-Ahkam and Risalat
al-Nubdha {rI-Figh az-Zahiri.

Aba Ja'far Muhammad ibn Jarir af-
Tabari was born in 224 AH.— 839 A.D. and died in 310
AH.—923 AD. He distinguished himself in several fields of
learning and is the author of a famous history and a great exegesis
of the Qur'an. He studied the jurisprudence of Malik and Shafii,
but later founded a new school which spread in Baghdad. His
books dealing with jurisprudence include al-Larif min al-Bayan
‘an Ahkam Shar@'t* al-Islam, Tahdhib al-Athar, and Ikhtilaf al-
Fuqaha'.

SHI'T JURISTS

Ja'far bin Muhammad ay-Sadiq was born in
80 A.H.— 699 A.D. and is one of the Imams of the Shi'as. He
was celebrated for his thorough knowledge of tradition. He died
in Madinah in 148 AJH. — 765 A.D..

Zayd bin “AlT (d. 122 AH.—739 AD.,) is the
founder of the Zaydi School of Law. He is reputed to be the
author of the al-Majmu'‘a, a compendium of figh, which, if it was
written by Zayd bin ‘Ali, is the oldest extant codification of Muslim
Law.

Muhammad ibn al-Hasan ibn Farag ash-
Shaffar ibn Ja'far al-Qummi (d. 290 AH.—
902 A.D.) is the author of the Basa'ir.

Muhammad ibn Ya'qab ibn Ishaq al-
Kulini ar-Razt (d. 328 AH.—939 AD.) is the
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author of the Kafi fi ‘Ilm ud-Din, one of the Shi‘a canonical
collections of traditions.

Nu‘man bin Muhammad bin Mangsir bin
Ahmad ibn Haiyyan at-Tamimi (d. 363 AH. —
973 A.D.) is the author of Da‘@im al-Islam, the leading textbook
of the Isma'tli School of the Shi‘a.

Aba Ja'far Muhammad ibn ‘Ali ibn
Husayn ibn Babaya al-Qummi (d. 381 AH.—
991-2 A.D.) is the author of a number of works including the
Ma'ani'l-Akhbar, al-Mughni, the Kitab al-‘Amal and the Man la
Yahduruhu 'I-Faqih, which is one of the Shi‘a canonical collec-
tions of traditions.

Shaykh Muhammad ibn Muhammad ibn
an-Nu‘man ibn "Abd Allah al-Mufid was born
in 333 A-H. — 944 AD. and died in 413 A.H. — 1022 A.D. He
was a renowned Shi‘a jurist who had numerous pupils. He is
the author of al-Mugni‘a fi'l Figh.

Abu Ja'far Muhammad bin Hasan af-Tisi
was born in 385 A.H.— 995 A.D. and died in 458-460 A H.
(1065-1068 A.D.). He was one of the most distinguished
disciples of Shaykh Mufid and has left numerous works which are
regarded as authoritative and binding among the Shf'a. Among
them are the Istibsar, the Tahdhib al-Ahkam, the Khilal wa'l
Wifaq, the Nihayat al-Figh fi Balr al-Figh and lastly the Mabsy,
the most important and erudite of all. He was an enlightened
and liberal lawyer and far in advance of many of his successors.

Sharif al-Murtada Aba'l-Qasim ‘Ali
Abi Ahmad al-Husayn a descendant of the Prophet
was born in 355 A.H.— 965 A.D. and died in 436 AH.—
1070 A.D. He was a pupil of Shaykh Mufid and was one of the
most prominent lawyers of his time. Among his works are the
Kitab al-Ghurar wa-Durar, Mas@'il, the Imamah, the Intisar and
Ash-Shafi.

Ja‘far bin al-Hasan bin Ya'qub bin Sa‘id
‘Alt al-Hillt al-Muhaqgqiq was born at Hillah on
the Euphrates in 602 A.H. — 1205 A.D. He was a Qadi and
Professor of law and died in 676 AH. — 1277 A.D. He is the
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author of the An-Nafi‘, several commentaries on the Nihaya of
Shaykh Tusi and the Shara'i' al-Islam, his best known work.

Shaykh Muhammad Hasan an-Najafi is the
author of the Jawahir al-Kalam, a copious and erudite commentary
on the Shara'i* al-Islam.

Abi 'l-Makarim Muhammad ibn Idris
al-Hillt is the author of the Sard'ir.

Ibn Zuhra is the author of the Ghunia.

Abu Ja'far as-Sadugqg is the author of the
Mugni‘a and the Hidaya.

Shaykh Syed Murtada is the author of the
Nasiriya.

Shaykh ‘Allamah Jamal ud-Din Hasan
ibn Yasufibn al-Murtada al-HillT is the author
of the Talkhis al-Maram, the Ghayat al-Ahkam, the Tahrir al-
Ahkam and the Irshad al-Adhhan.

Baha' wd-Din Muliammad *Amili (d. 1031
AH.— 1621 A.D.) is the author of the Jami‘ al-'Abbast, a con-
cise and comprehensive treatise on Shi‘a law.

Muhammad ibn Murtada is the author of the
Mafatih.

Shaykh Abi Hasan, the Chicf Mujtahid of Teheran,
is the author of the Sir@s an-Nijar.

Sharaf ud-Din al-Husayn ibn Ahmad al-
Himi (d. 1221 AH.— 1806 A.D.) is the author of the Rawd
an-Nazir, a commentary on the Majmit'a al-Figh al-Kabir of Zayd
bin ‘Alf,

The Jami* ash-Shatat is a collection of decisions and dicta by
the leading Mujtahids of Persia.







FAMILY LAW

And one of His signs is that He created mates for
you from yourselves that you may find quiet of
mind in them and He put between you love and
compassion ., . .

The Holy Qur'an, Surah XXX :21/
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FAMILY LAW

HE law in the States of Malaya and Singapore relating to
Tmumage and divorce affecting Muslims is the Muslim law as

modified by Malay Custom. A number of enactments and
ordinances in the various States provide for the application and
administration of Muslim law and for the registration of Muslim
marriages and divorees.

ADMINISTRATION

In Perak the Majlis Ugama Islam dan Adat Melayu Enact-
ment, 1951 (No. 6 of 1951) provides for the setting up of a
Majlis Ugama Islim dan ‘Adat Melayu (Council of Religion
and Malay Custom), to aid and advise the Ruler in all matters
relating to the Muslim religion and Malay Custom, and to
exercise such powers as may be conferred upon the Majlis by
any written law. The Majlis is a corporate body with power
to hold and dispose of property and to enter into contracts and to
administer estates.’ It is given power under the Baitulmal, Zakat
and Fitrah Enactment, 1951 (No. 7 of 1951) to manage and con-
trol the Bayt ul-Mal and to collect zakar and figrah.* There is a
Department of Religious Affairs responsible for the day to day
administration of matters relating to the Muslim religion headed by
a lay administrator. Provision is made in the Muhammadan
Marriage and Divorce Registration Enactment (Cap. 197 of the
F.M.S. Laws) for the registration of marriages, divorces and revo-
cations of divorces. Power is given to the Ruler in Council to
order the cancellation or rectification of any entry made in any
register or any certificate issued under the Enactment.® Kathis and

3. Perak Muhammadan Marriage and Divorce Registration Enactment
(Cap. 197 of the 1985 Edition of the Laws of the Federated Malay
States), 5.3 and 8.
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Assistant Kathis (Naib al-Kathi) are appointed by the Ruler in
Council for the areas mentioned in their Auasa (letter of authority)
There are courts of a Kathi and courts of an Assistant Kathi. A
Kathi or Assistant Kathi has such powers in all matters concerning
the Muslim religion. marriage and divorce and in all other matters
regulated by Muslim law as may be defined in his kuasa® Ap-
peals from the court of a Kathi or of an Assistant Kathi are
heard and determined by the Ruler in Council. The Ruler in
Council may appoint a Committee consisting of the Mentri Besar
(Chief Minister of a State) as Chairman or a person nominated
by him to be Chairman, three members of the Council who
practise the Muslim Religion and two ‘Ulama’s who are members
of the Council of Religion and Malay Custom to hear and deter-
mine such appeals.” The court of the Kathi and the court of the
Assistant Kathi are constituted under the Courts Enactment
(Cap, 2)." Power is given to such courts, like all other civil
courts, to refer any question of Muslim law or Malay Custom
to the State Council for determination under the provisions of the
Determination of Muslim Law Enactment.?

In Negri Sembilan the Administration of Muslim Law
Enactment, 1960, constitutes a Majlis Ugama Islam, Negri
Sembilan, (Council of Muslim Religion, Negri Sembilan) to aid
and advise the Ruler on all matters relating to the Muslim
religion in the State. It is provided that the Majlis shall cor of
4 Chairman, who shall be appointed from among the members of
the State Executive Council, the President of the Religious Affairs
Department, the Mufti, the Chief Kathi, the Inspector of Relig-
ious Schools, five members of the State Legislative Assembly
and five other members of whom at least one shall be a non-
Malay Muslim. The Secretary of the Religious Affairs Depart-
ment is ex-officio the Secretary of the Majlis.

The Majlis is a corporate body with power to hold and dis-
pose of property, to enter into contracts and to administer estates.
It is given power to administer the Bayr ul-Mal, to collect zakat
and fifrah, to act as the trustee of all mosques in the State and to

Courts Enactment (Cap. 2 of 1935 Edition of the Laws of the Federated
Malay States), s9 and 63— 67.

5. Ihid, s 67 (as amended by Perak Enactment No. 8 of 1955),

6. Thi 63,

Muslim La

and Mal
on of the

stom (Determination) Enactme
ws of the Federated Malay States)

(Cap. 106
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act as the executor of a will or as the administrator of the estate of
a deceased DErson or as a trustee of any trust. There is a Depart-
ment of Religious Affairs, which is concerned with the day to day
administration of Muslim affairs, Power is given to the Ruler to
appoint a Mufti for the State. The Mufs is an ex-officio member
of the Majlis and together with two other members of the Majlis
and not less than two or more than six other fit and proper persons
who are not members of the Majlis, constitute the Legal Committee
of the Majlis.  The Muti is the Chairman of the Legal Committee.
Any person may by letier addressed to the Secretary of the
Majlis request it to issue a fetua or ruling on any point of
Muslim law or doctrine’. On receiving any such request the
Secretary shall forthwith submit it to the Muffi as Chairman
of the Legal Committee. The Legal Committee shall consider
every such request and shall, unless in its opinion the question
referred is frivolous or for other good reason ought mot to be
answered, prepare a draft ruling thercon, If any ruling is unan-
imously approved by the Legal Committee the ruling can be
issued by the Chairman in the name of the Majlis. If the Legal
Committee is not unanimous, the question shall be referred to
the Majlis which shall issuc its ruling in accordance with the
opinion of the majority of its members. Any court other than
the court of the Kathi Besar or a Kathi can request the opinion
of the Majlis on any question of Muslim law and such question
shall be referred to the Legal Committee which shall give its
opinion thereon and certify such opinion to the requesting court.
The Majlis may at any time of its own motion make and publish
any ferua. In making and issuing any ruling the Majlis and
the Legal Committee shall ordinarily follow the orthodox tenets
of the ShafiT School. If it is considered that the following of
such orthodox tenets will be opposed to the public interest, the
Majlis or the Legal Commitice may, unless the Ruler otherwise
directs, follow the less orthodox tenets of the Shafi7 School.
When it is considered that the following of either the orthodox
or the less orthodox tenets of the $hafit School will be opposed
to the public interest, the Majlis or the Legal Committee, may
with the special sanction of the Ruler, follow the tenets of the
Hanaft, Maliki or Hanbali Schools, as may be considered appro-

8. In some other States, fetuns may also be issued on Malay customary
law.
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priate but in any such ruling the provisions and principles to be
followed shall be set out in full detail and with all necessary
explanations. Any ruling given by the Majlis whether directly
or through the Legal Committee shall if the Ruler so directs,
be published in the Gazette and shall thereupon be binding on
all Muslims resident in the State.

Provision is made in Negri Sembilan for the registration of
Muslim marriages, divorces and revocations of divorce. Power is
given to appoint a Kathi Besar Negri Sembilan, and Kathis for such
areas as may be prescribed. The Kathi Besar and Kathis are ex-
officio Registrars of Muslim Marriages and Divorces. Power is
given to the President of the Majlis after receiving the report of a
Committee of Enquiry appointed by him to order the rectification
or cancellation of any entry in any register or in any certificate
issued under the Enactment. Power is also given to constitute
a Court of the Kathi Besar with jurisdiction throughout the State
and Courts of Kathis having prescribed local jurisdiction. The
Court of the Kathi Besar has jurisdiction to deal with actions
and proceedings in which all parties profess the Muslim religion
and which relate to betrothal, marriage, divorce, nullity of mar-
riage, judicial separation, dispositions of and claims to property
arising out of marriage or divorce, maintenance of dependents, legi-
timacy, guardianship and custody of infants, division inter vivos
of sapencharian property, wakaf and nazr and other matters
in respect of which jurisdiction is given by any written law;
and also to try any offence committed by a Muslim and punishable
under the Administration of Muslim Law Enactment. The court
of a Kathi can deal with all such actions and proceedings where the
amount in dispute or value of the subject matter does not exceed
one thousand dollars or is not capable of estimation in terms of
money and with such offences for which the maximum punishment
does not exceed imprisonment for two months or a fine of two
hundred dollars or both. An appeal from the decision of the
Court of the Kathi Besar or a Court of a Kathi lies to an Appeal
Committee, sclected from a panel constituted by the Mufii and seven
or more fit and proper Muslims nominated by the Ruler. The
President of the Majlis shall elect three persons from the panel to
form an Appeal Committee to hear the appeal and the Mufa if he

Negri Sembilan Administration of Muslim Law Enactment, 1960 (No.
15 of 1960), s.4-38, 89, 102 and 106.
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is a member shall be Chairman of such Appeal Committee. Any
member of the Appeal Committee may call for and cause to be
examined by the Committee the record of any civil or criminal
proceedings before the Court of a Kathi or Kathi Besar for the
purpose of satisfying the Committee as to the correctness, legality
or propriety of any finding, sentence or order recorded or
passed and as to the regularity of any proceedings of such Court.
After examining such record the Appeal Committee may exercise
any of the powers exercisable by it on appeal.’

In Selangor the Administration of Muslim Law Enactment,
1952, constitutes a Majlis Ugama Islam dan ‘Adat Istiadat
Melayu Selangor (the Council of Religion and Malay Custom,
Selangor) to aid and advise the Ruler on all matters relating to
Islam and Malay Custom. The Majlis is the chief authority in
the State in all such matters and is empowered to take notice of
and act upon all written laws in force in the State, the provisions
of the Hukom Shara' (Muslim law) and the ancient custom of
the State or Malay customary law.

The Majlis consists of a President and not less than seven
persons, appointed by the Ruler, one of whom shall be an Indian
Muslim and one a Pakistani Muslim. The Majlis is a corporate
body and has power to hold and dispose of property, to enter
into contracts and to administer estates. It is given power to
administer the Bayt ul-Mal, to collect zakat and fitrah and to act as
an executor of a will or as administrator of the estate of a deccased
person or as trustec of any trust, and to act as the trustee of all
mosques. There is a Religious Affairs Department which is con-
cerned with the day to day administration of Muslim affairs.
The President of the Religious Affairs Department is ex-officio
the President of the Majlis and its chief executive officer.

Power is given to the Ruler in Council to appoint a Muffi
for the State. The Mufii is an ex-officio member of the Majlis
and together with not more than two other members of the Majlis
and not less than two other fit and proper persons who may be
members of the Majlis or not, constitute the Legal Committee
of the Majlis. The Mufff is the Chairman of the Legal Com-
mittee. Any person may by letter addressed to the Secretary of
the Majlis request it to issue a ferwa or ruling on any point of

10. 1bid, 539 — 43; 115 and 130.
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Muslim law or doctrine or Malay customary law. On receiving
any such request the Secretary shall transmit it to the Muffi as
Chairman of the Legal C i The Legal C i shall
consider every such request and shall unless in its opinion the
question referred is frivolous or for other good reason ought
not be answered prepare a draft ruling thercon. If any ruling
is unanimously approved by the Legal Committee, the ruling
can be issued by the Chairman in the name of the Majlis. 1
the Legal Committee is not unanimous, thc matter has to be
referred to the Majlis which shall issue its ruling in accordance
with the opinion of the majority of its members. In lieu of
issuing such ruling, the Majlis may refer the question to the
Ruler for his determination. Any courl, other than the court
of the Kathi Besar or a court of a Kathi, can request the opinion
of the Majlis on any question of Muslim law or doctrine or Malay
customary law, and such question shall be referred to the Legal
Committee’ who shall give its opinion in accordance with the
opinion of the majority of its members and certify such opinion
to the requesting Court. The Majlis may at any time of its
own motion make and publish any fetua. In making and issuing
any ruling, the Majlis and the Legal Commitice are enjoined to
follow the orthodox tenets of the Shafi't School, but if it is consi-
dered that the following of such orthodox tenets will be opposed
to the public interest, the Majlis or the Legal Committee may,
unless the Ruler shall otherwise direct, follow the less orthodox
tenets of the ShafiT School. Where it is considered that the
following of either the orthodox or the less orthodox tenets of
School will be opposed to the public interest, the
Majlis or the Legal Committee may, with the special sanction
of the Ruler, follow the tenets of the Hanafi, Maliki or Hanbali
School as may be considered appropriate, but in any such ruling
the provisions and principles to be followed are required to be
set out in detail and with any necessary explanation. In making
and issuing any ruling the Majlis is required to have due regard
to the ‘Adat Istiadat Melayu or Malay customary law applicable
in the State. Any ruling given by the Majlis or the Legal Com-
mittee or any determination of any question by the Ruler shall
if the Majlis so determines or the Ruler so directs be published
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in the Gazette and shall thercupon be binding on all Muslims
resident in the State.!!

Power is given to the Ruler to appoint a Kathi Besar
Selangor, and Kathis for such areas as he may prescribe; and
power is also given to constitute a court of the Kathi Besar with
jurisdiction throughout the State and courts of a Kathi having
prescribed local jurisdiction. The court of the Kathi Besar has
jurisdiction in all actions and proceedings in which all the partics
are Muslims and which rclate to betrothal, marriage, divorce,
nullity of marriage, judicial separation, dispositions of or claims to
property arising out of marriage or divorce, maintenance of depen-
dents, legitimacy, guardianship and custody of infants, division of
or claims to harian property, determination of the persons
entitled to share in the estate of a deceased person who professed
the Muslim religion or of the shares to which such persons are
respectively entitled, gifts infer vivos and settlements and wakaf or
nazr and other matters in respeet of which jurisdiction is conferred
by any written law. The Court of the Kathi Besar has also juris-
diction to try an offence committed by a Muslim and punishable
under the Administration of Muslim Law Enactment. The court
of a Kathi can deal with all such matters, when the amount or value
of the subject matter does not exceed one thousand dollars or
is not capable of estimation in terms of money and to try offences
for which the maximum punishment provided does not cxcced
imprisonment for one month or a finc of one hundred dollars
or both. An appeal from the court of the Kathi Besar or a
court of a Kathi lies to an Appeal Commiltee constiluted from a
panel of Muslims nominated by the Ruler. The President of
the Appeal Committce shall be a person who holds or has held
the office of Magistrate in a Malay State.** Provision is made
for the registration of marriages and divorces by Registrars of
Marriages and Divorces. Power is given to the President of the
Maijlis after receiving the report of a Committce of Inquiry
appointed by him to order the rectification or cancellation of
any entry in any register or any certificate issued under the
Enactment .13

1.

Selangor Administration of Muslim Law  Enactment, 1952, (No. 3 of
1952), 55 — 42; 94, 107 and 111,

12, There is no express provision for revisions in the Sclangor Enactment
18. Ibid, 543 — 46; 120 and 136,
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In Pahang the Administration of the Law of the Religion of
Islam Enactment, 1956 (No. 5 of 1956) cstablishes a Majlis
Ugama Islam dan ‘Adat Istiadat Melayu, Pahang, (Council of
Religion and Malay Custom Pahang), to aid and advise the Ruler
in all matters relating to the Muslim religion and Malay custom,
It is provided that the Majlis shall be the chief authority in the
State in all matters relating to the Muslim religion and Malay
custom and that the Majlis shall take notice of and act upon all
written law in force in the State, the provisions of the Hukum
Shara® and the ancient custom of the State or Malay customary
law. The Majlis is a body corporate with power to administer
property and enter into contracts. It is given power to administer
the General Endowment Fund for Muslim charitable purposes,
to collect zakat and fitrah, to be the trustee of all mosques in
the State and to act as the executor of a will or the administrator
of the estate of a deceased person or as a trustee of any trust.
There is a Religious Affairs Department, which is concerned with
the day to day administration of all Muslim matters,

Power is given to the Ruler to appoint a Mufri, who shall
be ex-officio a member of the Majlis. Any person may by
letter addressed to the Sccretary, request the Majlis to issue a
fetua on any point of Muslim law or doctrine or Malay customary
law. The Majlis shall consider every such request and shall,
unless in its opinion the question referred is frivolous or for
other good reason ought not to be answered, issue a fetwua in
accordance therewith. The Majlis may on special grounds refer the
question to the Ruler for his determination. If the issue of a
fetua is requested urgently, the Aufti may on a certificate of
urgency granted by the President of the Majlis, issue a fetua and
such ferua shall be considered at the ensuing meeting of the
Maijlis where it may be confirmed. The Majlis may at any time
of its own motion make and publish a ferua on any question
of Muslim law or doctrine or Malay customary law. Any court,
other than the Court of the Chief Kathi or a court of a Kathi,
can request the opinion of the Majlis on any question of Muslim
law or doctrine or Malay customary law and such question shall
be referred to the Maijlis which shall give its opinion thereon in
accordance with the opinion of the majority of its members and
certify such opinion to the requesting court, In making and
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issuing any ruling the Majlis shall ordinarily follow the orthodox
tenets of the Shafi? School. If, however, it is considered that
the following of such tenets will be opposed to the public interest
the Majlis may, unless the Ruler shall otherwise direct, follow
the tenets of other Schools,* but in any such ruling the provisions
and principles to be followed shall be set out in detail and with
any necessary explanation. In making and issuing any ruling in
respect of Malay Customary Law, the Majlis shall have due regard
in the ‘Adar Istiadat Melayu or Malay Customary Law applicable
in the State. Any ruling given by the Majlis shall if the Majlis so
determines or the Ruler so directs, be published in the Gazette and
shall thereupon be binding on all Muslims resident in the State,
other than Muslims not being of the Malay race who are subject
to a personal law other than that obtaining in the State.'®

Power is given to the Ruler to appoint a Chief Kathi for
the State and Kathis for such areas as may be prescribed; and
power is also given to constitute a court of the Chief Kathi with
jurisdiction throughout the State and courts of Kathis having
prescribed local jurisdiction. The Court of the Chief Kathi
has jurisdiction in all actions and proceedings in which all the
parties profess the Muslim religion and which rclate to betrothal,
marriage, divorce, nullity of marriage, judicial separation, dis-
putes of or claims to property arising out of marriage or divorce,
maintenance, division of or claims to sapencharian property,
determination of the persons entitled to share in the estate of
a deceased Muslim and of the shares to which such persons are
entitled, wills or death-bed gifts, gifts inter vivos and settlements,
wakaf or nazr and other matters in respect of which jurisdiction is
conferred by any written law. The Court of a Chief Kathi has also
jurisdiction to try any offence committed by a Muslim and punish-
able under the Enactment. The Court of a Karhi has jurisdiction
to hear and determine all such cases where the amount or value of
the subject matter does not exceed one thousand dollars or is not
capable of estimation in terms of money, including petitions for
divorce, and to try any such offence where the punishment
provided by law does not exceed two months or a fine of two
T4, The Enactment refers to other madhliab and this is presumably confin:

ed only to the other Swani Schools, that is the Maliki, Hanafi and

Hanbali Scho

15, Pahang Administration of the Law of the Religion of Islam Enact-
ment, 1956, (No. 5 of 1936), 5. 5— 34 86, 102 and 106.
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hundred dollars or both.}* An appeal from the court of the
Chief Kathi or a court of a Kathi lies to the Religious Appeal
Court constituted from a panel consisting of the Mufri and at
least seven Muslims nominated by the Ruler. Wherever possible
the Mufft shall be selected to be a member of the Court and
when selected he shall preside. One other member shall hold
or have held judicial office in a Malay state and in the event of
the Mufii not presiding, such other member shall preside.

Any member of the Religious Appeal Court may call for
and cause to be examined by the Court the record of any procecd-
ings before the Court of a Chief Kathi or Kathi for the purpose of
satisfying the said Court as to the correctness, legality or propricty
of any finding, sentence or order and the Court may exercise
its powers on appeal, to confirm, quash, reverse or vary the
decision or sentence or order a retrial.

Provision is made for the registration of marriages and
divorces by Registrars of Muslim Marriages and Divorces. The
Chief Kathi and all Kathis are ex-officio Registrars of Muslim
Marriages and Divorces. Power is given to the Majlis after such
enquiry as it thinks proper to order the rectification of any entry
in any register or any certificate issucd under the Enactment.'?

In Johore the Council of Religion Enactment, 1949, (No. 2
of 1949) establishes the Majlis Ugama (the Council of Religion)
to aid and advise the Ruler in all matters relating to the religion
of Islam. The Majlis Ugama consists of the President, Religious
Department, the Mufa, the assistant Mufti, the Chief Kathi, the
Inspector of Religious Schools, the Secretary, Religious AfTairs,
and not more than sixteen or less than twelve other persons to be
appointed by the Ruler. The President, Religious Affairs, is the
Chairman of the Majlis, the Mufii is the Vice-Chairman, and the
Secretary, Religious Affairs, is the Secretary to the Majlis.'*
Provision is made for the registration of marriages and divorces
by the dan Marriage (E No. 17).
Kathis and Naib Kathis are appointed by the Ruler, and a Kathi
may be appointed for a particular place or district or for particular

16. The specific reference to divorce oceurs only in the Pahang Enact
ment, but does not appear to add materially to the jurisdiction of
the Kathi.

17, Ibid., 5. 85 —39A; 116 and 135

8. Council of Religion Enactment, 1949 (No. 2 af 1049), 5, 2
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nationalitics or schools. An appeal against a Kathi's or Naib
Kathi’s refusal to register a marriage, divorce or revocation of
divorce lies to the Registrar of Muslim Marriages and Divorces,
appointed by the Ruler.'*  Courts of Kathis and courts of Naib
Kathis are constituted under the Courts Enactment (Enactment
No. 54). A Kathi or Naib Kathi has such powers in all matters
concerning the Muslim religion, marriage and divorce and in all
matters regulated by Muslim law as may be defined in his tauliah
or letter of authority. An appeal from a decision of a court of
a Kathi or of a Naib Kathi lics to the Ruler in Council and is
heard and determined by a Committee appointed from the mem-
bers of the Muslim Community in Malaya.** Any court before
which any question of Muslim law arises may refer such question
to the Mufti, and the Mujri shall transmit to such court his opinion
with the reasons therefor and references to the authorities on
which it is based. An appeal may be brought from the opinion
of the Muffi to the Ruler in Council, and such appeal may be
heard and determined by a Committee appointed by the Ruler
in Council from among the members of the Muslim Community
in Malaya.*!

Johore has a Religious Department, headed by the President,
Religious Affairs, who is also the Chairman of the Majlis Ugama.
The Secretary, Religious Affairs, is also an ex-officioc member
and Secretary to the Majlis Ugama. The Department has
various offices or branches attached to it. The Mufti Johore
has the duty of giving fetua or rulings on questions relating to
Islam and is assisted by an Assistant Mufii; both the Mufti and
Assistant Muffi are ex-officio members of the Majlis Ugama, the
Mufti being its Vice-Chairman. The Chief Kathi, Johore is
also an ex-officio member of the Majlis Ugama, he and the Kathis
for the various districts preside over Kathi’s courts which deal with
disputes relating to Muslim marriage and divorce, claims for main-
tenance and other matters relating to Muslim Law. The Inspectors
of Religious matters, the inspectors of burial grounds, and the
Naib Kathis, function under the office of the Kathis. The Kathis

19, Mubammadan Marriage and Divorce Registration Enactment (Enact-
ment No. 17) 5.4 and 12.

. Courts Enaciment (Enactment No. 54 as amendad by the Courts
(Amendment) Enactment, 1940 (No, 4 of 1949), 67.
21, Muhammadan Law Determination Enactment (E ulmull No, 48) as

amended by the Muhammadan Law Determination  (Amendment)
Enactment 1949, (No. 3 of 1949)
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for the various districts also act as Registrars of Muslim Marriages
and Divorces and perform functions in connection with bayt ul-
mal and the collection of zakat and fitrah and they also give
advice and guidance on religious matters. The Chief Kathi is
the Registrar of Muslim Marriages and Divorces and there is
also an Assistant Registrar of Muslim Marriages and Divorces.
The office dealing with Bay! ul-Mal matters is administered by the
Amin (Treasurer) of the Bayt ul-Mal, who performs his functions
under the direction of the President, Religious Affairs, who is
the Nathir (Controller) of the Bayt ul-Madl; the Amin is assisted
in the districts by the Kathis who are Assistant Treasurers of the
Bayt ul-Mal. The office dealing with zakar and firrah is admin-
istered by a Penolong Naguib, who works under the direction
of the Chief Kathi who is the Naquib Zakat. The office dealing
with mosques and Muslim burial grounds is administered by an
Assistant Controller of mosques who works under the direction
of the President, Religious Affairs, who is the Controller (Nathir)
of mosques. Religious schools are under the control of the Office
of Religious Schools, which is headed by the Inspector of Relig-
ious Schools, who is an ex-officio member of the Majlis. The
Inspector of Religious Schools is assisted by a number of Assistant
Inspectors of Religious Schools.

In Kedah the Administration of Muslim Law Enactment,
1962, constitutes a Majlis Ugama Islam, Kedah (Council of
Muslim Religion, Kedah) to advise the Ruler in all matters relat-
ing to the Muslim religion in the State. The Majlis consists of
the President of the Religious Affairs Department who is the
President, the Secretary of the Religious Affairs Department, the
Kathi Besar, the Registrar of Religious Schools, the Sccretary
of the Zakat Committee, the Secretary of the Bayt ul-Mal, five
persons who are ‘alim-'ulama’ appointed by the Ruler on the recom-
mendation of the President and five members appointed by the
Ruler on the recommendation of the Executive Council. The
President of the Religious Affairs Department is the President
and principal executive officer of the Majlis and the Secretary of
the Religious Affairs Department is its ex-officio Secretary. The
Majlis is a corporate body with powers to enter into contracts, to
hold property and to administer estates. It is given power to
administer the General Endowment Fund and the Bayt ul-Mal and



FAMILY LAW 159

to act as the trustee of mosques and wakafs in the state. There is
a Religious Affairs Department, which is concerned with the day
to day administration of all Muslim matters. The President
of the Religious Affairs Department is ex-officio the President
of the Majlis and its principal executive officer. The Ruler
may after consultation with the Majlis appoint a fit and proper
person to be Chairman of the Fetua Committee. The Fetua
Committee consists of the Chairman, two other members of the
Majlis and not less than two or more than six other fit and
proper Muslims who are not members of the Majlis. Any per-
son may by letter addressed to the Secretary of the Majlis request
it to issuc a ferua or ruling on any point of Muslim law. On
receiving any such request the Sceretary shall submit it to the
Chairman of the Fetua Committee, The Fetua Committee shall
consider every such request and shall, unless in its opinion the
question referred is frivolous or for other good reason ought
not to be answered prepare a ruling which is then issued by the
Chairman in the name of the Majlis. The Majlis may at any time
of its own motion make and publish any ruling or determination.
Any court, other than the Court of the Chief Kathi or a court of
a Kathi, can request the opinion of the Majlis on any question
of Muslim law and such question shall be referred to the Fetua
Committee which shall give its opinion and certify such opinion
to the requesting court.

In making and issuing any ruling the Majlis or Fetua Com-
mittee shall ordinarily follow the orthodox tencts of the Shafi7
School. 1f it is considercd that the following of such orthodox
tenets will be opposed to the public interest, the Majlis or the
Fetua Committee may, unless the Ruler shall otherwise direct,
follow the less orthodox tenets of the ShafiT School. If it is
considered that the following of either the orthodox or the
less orthodox tenets of the Shafi7 School will be opposed to the
public interest, the Majlis or the Fetua Commitice may, with the
special sanction of the Ruler follow the tenets of the Hanafi, Maliki
or Hanbali Schools as may be considered appropriate, but in
any such ruling the provisions and principles to be followed shall
be set out in full detail and with all necessary cxplanations.
Any ruling given by the Fetua Committee or the Majlis shall if
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the Ruler so directs, be published in the Gazette and shall there-
upon be binding on all Muslims resident in the State.**

Power is given to the Ruler to appoint a Kathi Besar
Kedah, and Karhis for such areas as may be preseribed; and
power is also given to constitute a court of the Kathi Besar with
jurisdiction throughout the State and courts of Kathis having
prescribed local jurisdiction. The Court of the Kathi Besar has
jurisdiction in all actions and proceedings in which all the parties
profess the Muslim religion and which relate to betrothal, mar-
riage, divorce, nullity of marriage, judicial scparation, disputes
of or claims to property arising out of marriage or divorce, main-
tenance, legitimacy, guardianship or custody of infants, wakaf or
nazr or other matters in respect of which jurisdiction is conferred
by any written law.  The Court of the Kathi Besar has also juris-
diction to try any offence committed by a Muslim and punish-
able under the Administration of Muslim Law Enactment.
The Court of a Kathi has jurisdiction to hear and determine all
such cases where the amount or value of the subject matter does
not cxceed one thousand dollars or is not capable of estimation
in terms of money and to try any such offence where the punish-
ment provided by law does not exceed imprisonment for two
months or a fine of two hundred dollars or both. An appeal
from the Court of the Kathi Besar or a court of a Kathi lics to
the Appeal Committee constituted from a panel of Muslims
nominated by the Ruler. The President of the Majlis shall select
three persons from the panel to form an Appeal Committee
to hear an appeal and the Chairman of the Fetua Com-
mittee, if he is a member shall be Chairman of such Appeal
Commiltee. The Chairman of the Appeal Committee may call
for and cause to be examined by the Committee the record of
any civil or criminal proceedings before the Court of a Kathi
or Kathi Besar for the purpose of satisfying the Committce as
to the correctness, legality or propriety of any finding, sentence
or order recorded or passed, and as to the regularity of any
proceedings of such court. After examining such record the
Appeal Committee may exercise any of the powers which it
could have exercised on appeal

29, Kedah Administration of Muslim Taw Evactment, 1062, 5. 4 — 88,
23, Ihid., 5. 39—43.
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Provision is made for the registration of marriages and
divorces by Registrars of Muslim Marriages and Diverces, The
Kathi Besar and all Kathis are ex-officio Registrars of Muslim
Marriages and Divorces.  Power is given to the President of the
Majlis after receiving the report of a Committee of Enquiry
appointed by him to order the rectification or cancellation of any
entry in any register or any certificate issued under the Enact-
ment,**

In Perlis the Administration of Muslim Law Enactment,
1963, establishes a Majlis Ugama Islam dan *Adat Istiadat Melayu
Perlis to advise the Ruler on all matters relating to the Muslim relig-
ion and Malay custom. The Majlis is a body corporate with
perpetual succession and it may sue and be sued in its corporate
name and may enter into contracts. The Majlis has power to act
as an executor of a will, administrator of the estate of a deceased
Muslim or as a trustee; and power to acquire by purchase, gift or
otherwise, movable and immovable property and any interest
therein and to dispose of or otherwise deal with any movable or
immovable property or any interest therein so acquired by it. It is
provided that the members of the Majlis shall be persons professing
the Muslim religion, Ahlu'l-Sunnah Wa'l-lama‘ah, and in advising
the Ruler the Majlis shall do so in accordance with Muslim Law
and such other Malay customary laws as may be applicable in the
State. The Majlis is the trustee of all wakdfs and mosques in the
State and administers the General Endowment Fun: Power is
given to the Majlis to issue fetua (rulings) on questions relating
to the Muslim religion or Malay custom. Any person or any court
may request the Majlis to issue a ferua and any question referred
to it shall be referred to the Shara‘iah Committee, consisting of the
Mufri as Chairman, two members of the Maijlis and two persons
not being members of the Majlis, who profess the Muslim religion,
Ahlw'l-Sunnah Wa'l-lama'ah. The Shara‘iah Committee shall sub-
mit its opinion in writing to the Majlis, whether such opinion be
approved unanimously or by a majority of the members of the
Committee. 1f the opinion is unanimously approved by the

24 Ibid, s, 115 and 131,

25. Perlis Administration of Muslim Law Enactment, 1963, 5. 4 —6; 63,
64 and 74. The Majlis takes over the functions and properties of the
Majlis Ugama Istam dan ‘Adat Istiadat Melayw established under the
Council of Religion and Malay Custom Enactment, 1369 (No. 1 of
1949),
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Shara‘iah Committee, the Majlis shall forthwith issue such opinion
as a fetua; if the opinion is approved by a majority of the members
of the Shara‘iah Committee, the Majlis shall consider such opinion
and if approved by a majority in the Majlis, issue a ferua based
on such opinion; where the opinion of the majority of the mem-
bers of the Shara‘iah Committee is not approved by a majority in
the Majlis, the Majlis may refer such opinion to the Ruler for his
decision. 'The Majlis in issuing a fetua and the Shara‘iah Com-
mittee in giving its opinion shall follow the Qur'an and the Sun-
nah of the Prophet but where the following of such tenets is
opposed to the public interest, the Majlis and the Shara‘iah Com-
mittee shall respectively refer such fetua and such opinion to the
Ruler for his decision. In issuing a fetua the Majlis shall have due
regard to the Malay customary law applicable in the State. Any
fetua issued by the Majlis and any decision given by the Ruler
shall if the Majlis or the Ruler thinks fit be published in the
Gazette and shall subject to any written law be binding on the
courts of the State.8 Power is given to the Ruler to appoint a
Mujii of the State, a Kathi of the State and Assistant Kathis for
specified areas; and power is also given to constitute a court of a
Kathi and Courts of Assistant Kathis. The Court of a Kathi has
jurisdiction in all actions and proceedings in which all the persons
profess the Muslim religion and which relate to betrothal,
marriage, divorce, nullity of marriage, judicial separation, dis-
positions of or claims to property arising out of marriage or
divorce, maintenance of dependents, legitimacy, guardianship and
custody of infants, divisions of and claims to sapencharian pro-
perty, apportionment of the estates of deceased Muslims, wills or
death-bed gifts of deceased Muslims, gifts inter vivos and settle-
ments made by Muslims, wakafs and nazars and other matters in
respect of which jurisdiction is conferred by any written law.
The Court of a Kathi has also jurisdiction to try an offence com-
mitted by a Muslim and ble under the Admini ion of
Muslim Law Enactment. The Court of an Assistant Kathi can
deal with such matters where the amount in dispute or value of
the subject matter does not exceed five thousand dollars or is not
capable of estimation in terms of money and to try offences for
which the maximum punishment provided does not exceed im-

26. Ibid, s. 7 and 8.
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prisonment for six months or a fine of six hundred dollars or both.
An appeal from the Court of a Kathi and the Courts of Assistant
Kathis lies to the Appeal Committee, selected from among the
following: the Muffi and seven persons professing the Muslim
religion, Ahle/l-Sunnah Wa'l-Jama'ah, nominated by the Ruler.
Whenever there is an appeal, the President of the Majlis
shall convene the Appeal Committee which shall consist of the
Mufti as Chairman whenever he is available and two other
members. Where the Muffi is not available, the President may
appoint a member of the Appeal Committee to be Chairman.
Any member of the Appeal Committee may for the purpose
of determining the correctness, legality or propriety of any
finding, sentence or order recorded or passed by the Court of a
Kathi or Assistant Kathi or the regularity of any proceedings of
such court, call for the record of such court. After examination
of such record the Appeul Committce may exercise any of the
powers which it could have exercised on appeal.* Provision is
made for registration of marriages and divorces by a Registrar and
Deputy Registrar of Muslim Marriages and Divorces.  The Regis-
trar is required beforc registering any marriage to make enquiry
to satisfy himself that all the requirements of Muslim Law and of
the Enactment have been complied with and that the said marriage
was valid and registrable. Any person aggrieved by any order,
act, refusal or omission of the Registrar may within fourteen days
from the date thercof appeal to the Majlis. The Majlis may order
the Registrar to do or refrain from doing any act which ought in
the circumstances to have been done or omitted io be done and
may make such order as justice may require, including un order
for rectification of any register of marriages and the decision of
the Majlis shall be final. Power is also given to the President of
the Majlis to order, after making an enquiry into the circumstances
of the case, the cancellation or rectification of any entry in any
register or any certificate issued under the Enactment.**

In Kelantan the Council of Religion and Mulay Custom
and Kathis Courts Enactment, 1953, constitutes a Majlis Ugama
Islam dan ‘Adat Istiadat Melayu (Council of Religion and
Malay Custom) to aid and advise the Ruler on all matters relat-
ing to the Muslim religion and Malay custom. The Majlis is

27, Ibid, s. 9, 11— 14,
28, Ibid, s. 83, 87 and 101,
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the chief authority in the State in all such matters and is em-
powered to take notice of and act upon all written faws in
force in the State, the provisions of the Hukom Shara' (Muslim
law) and the ancient custom of the State or Malay customary
law. The Majlis is a corporate body with power to hold and
dispose of property, and to enter into contracts and to adminis-
ter estates. It is given power to administer the general Endow-
ment Fund, to collect zakar and fitrah, and to act as trustee
of all mosques and wakafs in the State. Power is given
to the Ruler to appoint a Muffi Kerajaan for the State. The
Mufri is an ex-officio member of the Majlis and together with
not less than two other members of the Majlis and not less than
six other fit and proper persons, who may be members of the
Maijlis or not, constitute the Legal Committee of the Majlis. The
Muffi is the Chairman of the Legal Committee. Any person
may by letter addressed to the Secretary of the Majlis request it
to issue a fetua or ruling on any point of Muslim law or doctrine
or Malay customary law. On receiving any such request the
Sccretary shall transmit it to the Mufii. The Legal Committee shall
consider every such request and shall unless in its opinion the
question referred is frivolous or for other good reason ought not
to be answered prepare a draft ruling thereon. If any ruling is
unanimously approved by the Legal Committee, the ruling can
be issued in the name of the Majlis. If the Legal Committee
is not unanimous, the question has to be referred to the Maijlis,
which shall issue its ruling in accordance with the opinion of the
majority of its members. The Majlis may on special grounds
refer such question to the Ruler for his determination and shall
so refer it if the Mufii so rtequests. There is also a Judicial
Committce of the Majlis, consisting of the Mufi and at least
two other regular members. Any court other than the court
of the Chief Kathi or the court of a Kathi may refer any
question of Muslim law or doctrine or Malay customary
law to the Judicial Committce, which shall give its opinion
in accordance with the opinion of the majority of its mem-
bers. In muking and issuing any ruling the Majlis, the
Legal Committee and the Judicial Committee are empowered
to follow the orthodox tenets of the Shafii School, but if it is
considered that the following of such orthodox tenets will be
opposed to the public interest, the Majlis or the Legal Com-
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mittee or the Judicial Committee may, unless the Ruler shall
otherwise direct, follow the less orthodox tenets of the Shafi'i
School.  Where it is considered that the following of either the
orthodox or the less orthodox tenets of the Shafi'i School will
be opposed to the public interest, the Majlis or the Legal Com-
mittee or the Judicial Commiltee may, with the special sanction
of the Ruler, follow the tenets of the Hanafi, Maliki or Hanball
Schools as may be considered appropriate but in any such ruling
the provisions and principles to be followed shall be set out
in full detail and with any necessary explanation. In making
and issuing any ruling the Majlis is required to have due regard
to the *Adar Istiadat Melayu or Malay Customary law applicable
in the State. All fetuas or rulings on any point of Muslim law
or doctrine or Malay customary law issued by the Majlis shall
be published in the Gazette. Any ruling given by the Majlis or
the Legal Committee shall, if the Majlis so determines or the
Ruler so directs, be published by notification in the Gazette and
shall thercupon be binding on all Muslims resident in the State,
other than Muslims, not being of the Malay race, who are
subject to a personal law other than that obtaining in the State.2?

Power is given to the Ruler to appoint a Chief Kathi for
the State and Kathis for such arcas as may be prescribed; and
power is also given to constitute a Court of the Chief Kathi at
Kota Bahru with jurisdiction throughout the State, and Courts
of a Kathi with prescribed local jurisdiction. The Court of the
Chief Kathi has jurisdiction to hear and determine all actions
in which all the purties profess the Muslim religion and which
relate to betrothal, marriage, divorce, nullity of marriage, judi-
cial separation, dispositions of or claims to property arising out of
marriage or divorce, maintenance of dependents, legitimacy, guar-
dianship and custody of infants, divisions of or claims to sapencha-
rian property, wills or death-bed gifts, gifts inter vivos and scttle-
ments, wakaf and nazr and other matters in respect of which juris-
diction is given to it; and also to try any offence committed by a
Muslim and punishable under the Enactment. The Court of
a Kathi can deal with all such matters where the amount
or value of the subject does not ecxceed one thousand

29. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment (No_ 1 of 1958), 5. 5 — 44.
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dollars or is not capable of estimation in terms of money and
may try any such offence for which the maximum punishment
provided by law does not excced imprisonment for one month
or a fine of one hundred dollars. An appeal from the Court
of the Chief Kathi or a Kathi lies to the Ruler in Council, who may
direct generally or in any particular appeal or class of appeals
that the appeal shall be heard by the Judicial Committee of the
Majlis. In any such case the Judicial Committee shall hear the
appeal and advise the Ruler in writing as to the manner in
which it shall be determined. In case of disagreement each
member shall give his opinion separately. The Ruler in Council
may determine such appeal in accordance with the advice given
but if such advice is not unanimous or if the Ruler in Council
is disposed to determine the appeal otherwise than in accordance
with such advice, the parties shall ordinarily be heard thercon
if they so desire® Provision is made for the registration of
marriages and divorces by Registrars of Muslim Marriages and
Divorces. The Chief Kathi and every Kathi are ex-officio
Registrars of Muslim Marriages and Divorces for the whole of
the arcas in which they respectively have jurisdiction, and the
Imam Tua (Principal Imam) of every Masjid is ex-officio a
Registrar of Muslim Marriages and Divorces for the Mukim
of his Masjid. Before registering a marriage the Registrar is
required to make enquiry and to satisfy himself that all the
requirements of Muslim law and of the Enactment have been
satisfied, and that the marriage was valid and registrable. Any
person aggricved by any order, refusal or omission of a Registrar
may appeal, if the Registrar be the Chief Kathi or a Kathi, to the
Judicial Committee of the Majlis or, in other cases, to the Kathi
of the District in which the Registrar acts as such, subject to a
further appeal to the Judicial Committee of the Majlis. Power is
also given to the Judicial Committee to order the rectification of
any entry in any register or any certificate issued under the En-
actment.®!

In Trengganu the Administration of Islamic Law Enact-
ment, 1955, constitutes a Majlis Ugama Islam dan “Adat Melayu
(Council of Religion and Malay Custom) to aid and advise the
30. Ibid, s. 45—49. There would appear to be no provision for revision

in Kelantan.
81, Ibid, s. 136 and 156,
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Ruler in all matters relating to Islim and Malay custom. The
Maijlis is enjoined to take notice of and act upon all written
laws in force in the State, the provisions of the Hukom Shara’
[Muslim Law] and Malay customary law. The Ruler is given
power to appoint 2 Commissioner of the Department of Religious
Affairs and a Secretary to the Department. The Majlis is
constituted a body corporate with power to hold and dis-
pose of property and to enter into contracts. The cor-
poration is given power to administer the General Endow-
ment Fund for charitable purposes and the Department of
Religious Affairs is given power to collect zakat and fitrah.
The corporation is also made the sole trustee of all mosques in
the State, and is given power to act as an executor of a will or
as the administrator of the estate of a deceased person or as a
trustee of any trust. Power is given to the Ruler to appoint
a Muff for the State. Any person, any Civil Court, the Shariah
Appeal Court, the Court of the Chief Kadzi or of a Kadzi, and any
Department or Institution may by letter addressed to the Commis-
sioner for the Department of Religious Affairs request the issue
of a fetua or ruling on any point of Muslim law or doctrine or
Malay customary law. If the question is one of Muslim law or
doctrine the request will be sent to the Mufri, who will consider
the request and prepare a ruling thereon. The Mufti may consult
the Committee of the Majlis, constituted of not less than three
“Ulamas of the Majlis and not less than four other fit and proper
persons who may be members of the Majlis or not; but is not
obliged to accept their advice. If at any time the Majlis is of the
opinion that it is in the interest of the Muslim community as a whole
that a ruling given by the Mufrl should be reconsidered they
may by resolution request the Ruler to express an opinion there-
on or take such other action as may be deemed fit and the Ruler
may thereupon determine the point so referred. In making
and issuing any ruling upon any point of Muslim law or doctrine
the Mufti is required to follow the orthodox terets of the Shafi'T
School, but if the Muf considers it to be in the interest and for the
welfare of the Muslim community he may issue the ferua within
the tenets of any of the four Schools. If the matter in which
the ruling is requested is one of Malay customary law the Com-
missioner shall present the request to the Majlis. In making or
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issuing any ruling upon a point of Malay customary law the
Maijlis shall have due regard to the ‘Adat Istiadat Melayu or
Malay customary law applicable in the State and in the event of
the point concerning Muslim law shall refer the matter to the
Mufii for his advice. Any ruling shall, if the Majlis so deter-
mines or the Ruler so dirccts, be published in the Gazette and
shall thereupon be binding on all Muslims resident in the State,
but a ruling on Malay custom shall be binding only on Muslims
of the Malay race resident in the State.?*

Power is given to the Ruler to appoint a Chief Kadzi for
the State and Kadzis for such areas as may be prescribed; and
power is also given to constitute a Shariah Appeal Court, a
Court of the Chief Kadzi at Kuala Trengganu with jurisdiction
throughout the State and Courts of a Kadzi having prescribed
local jurisdiction. The Court of the Chief Kadzi has jurisdiction
to hear and determine all matters where the parties profess
the Muslim religion and which relate to betrothal, marriage,
divorce, nullity of marriage, judicial separation, maintenance
of d d legitimacy, guardianship, and custody of infants,
division of or claims to harta sapencharian, wills and death-bed
gilts, gifts inter vivos and settlements, wakdf and nazar and all other
matters in respect of which jurisdiction is given to it;
and also to try an offence committed by a Muslim and punish-
able under the Enactment. The Court of a Kadzi can deal with
all such matters where the amount or value of the subject matter
does not exceed one thousand dollars or is not capable of esti-
mation in terms of moncy, and has power to try any such
offence where the maximum punishment provided by law does
not exceed imprisonment for onc month or a fine of one hundred
dollars or both. An appeal from the Court of the Chief Kadzi
or a Court of a Kadzi lies to the Shariah Appeal Court, con-
sisting of three persons, one of whom shall be the Muff and
the other two selected from the panel of at least seven persons
nominated by the Ruler. The Chairman of such Shariah
Appeal Court shall hold or have held the office of Magistrate.*

32 Trengganu Administration of Islamic Law Enactment, 1955, (No. 4
of 1955), 5. 5 —21. (as amended by the Administration of Islamic Law
(Amendmént) Enactment, 1963).

3. Ibid, 5. 22 —26. There would appear to be no provision for revision
in Trengganu,
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Provision is made for the registration of Muslim marringes and
divorces by the Chief Kadzi, who is the ex-officio Principal
Registrar of Muslim Marriages and Divorces, by Kudzis who
are the ex-officio Registrars of Muslim Marriages and Divorees,
and by Assistant Registrars of Muslim Marriages and Divorces.
Before registering a marriage the Registrar is required to make
enquiry and to satisfy himself that all the requirements of Mus-
Jim law and of the Enactment have been satisfied and that the
marriage was valid and registrable. Any person aggrieved by
any order, act, refusal or omission of a Registrar may appeal,
if the Registrar be the Chief Kadzi or a Kadzi, to the Shariah
Appeal Court or, in other cases, to the Kadzi of the District
in which the Registrar acts as such, subject to a further appeal
to the Shariah Appeal Court. Power is given to the Shariah
Appeal Court, after enquiry, to order the rectification of any
entry in any register or any certificate issued under the Enact-
ment.*

In Melaka and in Penang the Administration of Muslim
Law Enactments of 1959 constitute a Majlis Ugama Islam,
Malacca (Council of Religion, Malacea) and a Majlis Ugama
Islam, Penang (Council of Religion, Penang) respectively to
advise the Yang di-Pertuan Agong who is the Head of the Muslim
religion in the States in all matters relating to the Muslim religion
in these States. The Majlis consists of the President, the Mufrt and
not less than nine Muslims to be appointed by the Yang di-Per-
tuan Agong. The Majlis is a body corporate with power to enter
into contracts, to hold and dispose of property and to adminis-
ter estates. It is given power to administer the General Endow-
ment Fund, to collect zakar and fitrah, and to act as the trustee of
all wakafs and mosques in the States. There is a Religious Affairs
Department, which is concerned with the day to day adminis-
tration of all Muslim matters. It is provided that the President
of the Religious Affairs Department shall be ex-officio the Presi-
dent of the Majlis and its Chiel Executive Officer.  The Secretary
igious Affairs Department is ex-officio the Secretary
of the Majlis. Power is given to the Yang di-Pertuan Agong
after consultation with the Majlis to appoint a Muf, who

34. fbid, s. 94 and 114,
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the marriage of the woman as a janda. 1In the circumstances
set out it is provided that the woman shall not be entitled to
remarry in the absence of the s0 issued, i

ing that the High Court may have given leave to presume the
death of the husband. The certificate so issued shall be regis-
tered as if it effected a divorce.'™"

In Perlis it is provided that the Karhi may on the application
of a woman issue a certificate of presumption of death of her
husband if there is reason to believe that the said husband has
died or if the said husband has not been heard of for such a
period that it is reasonable to suppose that he is no longer alive.
A certificate so issued shall be presumed to be a death certifi-
cate for the purpose of the marriage of the woman as a janda.
The certificate shall operate as a certificate of divorce upon the
particulars thereof being registered in the register of divorce.’s!

According to the Maliki School of Muslim law, the wife of
a missing person (mafgid al-khabar) is entitled to observe the
‘idda of death on the expiration of four years from the date of
his disappearance. In other words, his death would be presumed
on the lapse of four years and after observing the ‘idda of four
months and ten days prescribed in the case of the husband'’s
death, she would be entitled to remarry.  The rule of the Maliki
School is based upon a decision of the Khalifa ‘Umar and is in
accordance with a decision of the Khalifa ‘Ali. 1In his earlier
period Imam Shafi‘T held the same opinion as Imam Malik but
Rt pi e e Baunt he adantad the doetrinie that even a
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judicial authorisation after four years’ absence and a period of

‘idda are insufficient to render a remarriage unattackable. A
wife whose husband is absent and who has heard no news of
him, may not according to the ShafiT School, contract another
union unless certain that he is dead or that he has repudiated her.

150, Selangor Administration of Muslim Law Enactment, 1952, s 134;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enacument, 1958, 5. 152; Trengganu Administration of Islamic Law
Enactment, 1955, 5. 110; Pahang Administration of the Law of the
Religion of Ilam Enactment, 1956, s 181; Malacca Administration
of Mudim Law Enactment, 950, s 126: Penang Administration of
Muslim Law Enactment, 1959, s, 12 mbilan Administration
of Muslim Law Enactment, |9m. 5. 128 Kedah Administration of
Muslim Law Enactment, 1962, s, 120. The words “over a prolonged
period” are omitted in the Pahang Evaciment.

Perlis Administration of Muslim Law Enactment. 1963, . 95.

151,
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(Distribution) Ordinance, 1955,57 which requires the Collector
to ascertain, in such manner as may be most appropriate, the
law applicable to the devolution of the estate of the deccased,
and to decide who in accordance with such law are the beneficiaries
and the proportions of their respective shares and interests.®

In Lrying to find out the law or the custom having the force
of law applicable to the deceascd, the Collectors are often con-
fronted with two vexed problems; firstly, how are they to find
out whether or not a particular piece of land is held subject to the
custom; and secondly whether the custom (‘adat perpateh) has the
force of law applicable to the deceased. 1t is diflicult to get two
lembagas or buupaks or besars (who are supposcd to be experts
on ‘adat) to be unanimous in their interpretation on any point
raised concerning the ‘@dat; nor are members of the tribes un-
animous in their preference as to whether any particular estate
should be distributed according to 'adat or the Muslim Law of
inheritance, Their choice would naturally depend on the form
of distribution which would bencfit them.*

In the case of Re Kulop Kidal,” Acton J. enunciated the
principle that the ‘adat follows the person like his own shadow.
He held that a will made by a person subject to the ‘adat Rembau
is inoperative as the custom governs the devolution of estates
subject to the ‘@dat to the exclusion of wills. This principle was
followed in Re Haji Pais," in which Burton J. held that the ‘adat
is a personal custom and affects the land by virtue of its owner-
ship by persons subject to the custom. Burton J. in that case
said: “If then the custom is personal and attaches to the person,
it follows that there is no place for inheritance according to
Mohammedan Law. It is not possible with a personal custom
that certain property descends according to the custom and some
according to the Mohammedan Law.”

As a result of the decision in Re Haji Pais, the Customary
Tenure Enactment, 1926 was amended in 1930 to provide as
follows:—

4. (i) In the case of any land, particulars of which have been
67. No. 3t of 1955.

68. Lokman Yusof, op.cit, p.15.
69. Ibid., p.15.

70. Taylor, “Customary Law of Rembau”, p92.
71. Taylor, “Inheritance in Negri Sembilan”, p6l.
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or may hereafter be entered in any of the mukim registers of the
districts of Kuala Pilah, Jelebu and Tampin in accordance with
the provisions of the Land Code, 1926, or of any previous Land
Enactment it shall be lawful for the Collector, at the instance of
himself or of any interested party, to enquire whether or not such
land is occupied subject to the custom. If he be satisfied that
such land is occupied subject to the custom and that it is registered
in the name of a female member of one of the tribes included in
Schedule B the Collector shall add to the entry in the mukim re-
gister the words “Customary Land” and authenticate them by his
signature; and the addition of such words so authenticated to any
entry in the mukim register shall, subject to the result of any appeal
to the Resident under section 15, be conclusive proof that the
land to which such entry relates is occupied subject to the custom.

(ii) If the Collector is not satisfied that such land is occupied

subject to the custom he shall record his decision to that effect and
such decision shall, subject to the result of any appeal to the Re-
sident under section 15, be conclusive proof that the land to which
the entry relates is not occupied subject to the custom.

It was also provided that nothing in the Enactment shall
affect the distribution of the estate, not being customary estate,
of any deceased person.

The effect of this Enactment was for a time misunderstood.
In Kutai v. Taensah™ Mudie J. held the view that under the
Ci y Tenure E 1926, as ded in 1930, land
in the customary districts must be either customary or non-
customary, and that the only land which can descend according
to the custom is ‘customary land’, namely, those which arc en-
dorsed. If they are not Endorscd then their devolution has to
be ding to the Moh Law. This dccision was
followed by Pedlow J. in Re Imah deceased™ and by Raja Musa
J. in Re Teriah deceased.™

The position was so unsatisfactory that in the case of Re Haji
Mansur bin Duseh™ the Collector referred a case for the opinion
of a High Court Judge and for a ruling as to what were the rules
of distribution of an estate, other than ancestral land, or lands
which have their titles endorsed, of deceased proprictors in the
customary districts, In a lengthy judgment Cussen J. ruled that

72. (1983-3%) FMS.LR. p304; Taylor, op.cit., p8s.
7. Taylor, 2o cit., p.86.
4. Ibid,,

75 (1940 9 M
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the Customary Tenure Enactment, 1926 is not exhaustive of the
‘adat. 1f a title has been inscribed Customary Land the ‘adat
governs succession but the converse is not true. The absence of
the words “Customary Land” does not prove that the land is not
occupied subject to the custom. The only conclusive proof that
the land is not so occupied is a recorded finding by the Collector
to that effect under section 4 of the Customary Tenure Enactment.
As regards land occupied subject to the custom in respect of which
the titles are not so inscribed, the customary law of succession
applied. In coming to this decision, the learned Judge endorsed
the earlier judgment by Burton J. in Re Haji Pais and he dis-
sented from the judgment of Mudie J. in Kutai v. Taensah.

The decision of Cussen J. in Re Haji Mansur bin Duseh was
followed by Horne J. in Sali v. Achik™ and Haji Hussin v.
Maheran.”™" In the carlier case Horne J. held that the absence
of the words “Customary Land” (which means ancestral land)
docs not prevent devolution according to the ‘adat. The Collector
has to consider what are the rules applicable for the distribution
of the estate of the deccased person and this is stated in the
Distribution Enactment to be the rules of Mohammedan Law as
varied by local custom. In the latter case Homne J. considered
the effect of section 4 of the Customary Tenure Enactment and
said:

A decision under section 4 that the land is not “occupied subject
to custom™ means that the land is not at the time the decision is
given “ancestral property”. Such a decision is therefore “conclusive
proof” that the land is “acquired property”. It is open to the
Collector in proceedings under the Probate and Administration
Enactment to transmit the acquired property of the deceased in
accordance with the personal law of the deceased. The law is
the Mohammedan Law as varied by local custom. Under the
Probate and Administration Enactment the Collector is concerned
with the law applicable to a person. Under the Customary Tenure
Enactment, section 4, he is concerned with the character of a
certain kind of property viz. land, But under the custom it must
be remembered that there is no difference between land and other
property. All is property and is either acquired property, harta
charian, or ancestral property, harta pesaka. There is therefore
no conflict between the decision under section 4 and the decision
under section 129 of the Probate and Administration Enactment.

76, (1941) M.L.J. 14
77, (1946) M.L.J. 116
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These decisions were followed in Anyam v. Intan™ in which
Taylor 1. held that under the Probate and Administration Enact-
ment, the Collector has to distribute the estate of the deceased
according to the law or custom being the form of law applicable
to the deccased. Where a dceceased was a member of a tribe
that law is almost always the ‘adat. The absence of words
“Customary Land” in the land register does not by itself prove
that the land was not occupied “subject to custom” or that it
was not ancestral.

When the ‘adar is relied on it is necessary to prove it. In
a recent case dealing with harta pembawa, Tano v. Ujang™ Callow
. in his judgment said:

It seems right to require proof of adat before the Sharia can
be set aside. Indeed, it is strange to me to find a desire to set
aside the Sharia which is the law of God to every Muslim; and in
this case it appears a perverted custom to deprive a widow and
the children of the father’s property.

In Re Derai v. Ipah® Pretheroe J. propounded the principle
that the law of devolution applicable to Malays, who are mem-
bers of the matrilineal tribcs of Negri Sembilan, is the Muslim
Law, except in so far as particular holdings can be proved to
be subject to customary tenure, as for cxample if titles are en-
dorsed Customary Land, He took the view that the custom is not
law, except in so far as it is Jaw by virtue of the Customary
Tenure Enactment, because it is not certain.  Therefore according
to him, any person claiming to succeed to land not held under
endorsed title must prove the custom on which he relies, in
relation to the deceased and the tenure of the land in question.

In Minah v. Haji Sali and two others®! the appellant, Minah
appealed against the Collector’s decision in ordering the distribu-
tion of her deceased husband’s estate according to Hukom Shara’.
The appellant claimed that the land was harta charian laki-bini
and this fact was not disputed, but the Collector held that the
land was not held subject to the custom because the title was
not endorsed “Customary Land”. He further held that since
the deceased was a Muslim, his estate must devolve according to

-

78, (1949) 15 M.L
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the Muslim Law of inheritance. On appeal it was held by Bellamy
7. that the ‘adat must prevail over Muslim Law, and the appeal
was allowed.

In Teriah v. Baiyah and three others®® the appellant, Teriah
claimed transmission of her deceased son’s land to her on the
ground that it was harta pembawa. The Collector held that the
land was not held subject to the custom because the title was not
endorsed, and accordingly granted Letters of Administration to
the deccased’s widow, Baiyah. Teriah appealed against the Col-
lector’s decision, but the appeal was dismissed by Abbott J.

In the case of Maani v. Mohamed,*® Ismail Khan J. said:

In the case of non-customary lands the legal position is in my view
correctly set out by Cussen J. in Re Haji Mansur bin Duseh and
followed by Horne 1. in Sali binte Haji Salleh v. Achik. The
general effect of these two judgments is that the distribution of
such lands is governed by the personal law of the deceased, and
if it is proved in a particular case or if it is generally accepted
in the district that the Muslim Law of descent is varied by local
custom (‘adat) effect should be given to such custom (‘adar) as the
personal law of the deceased. In the case of Sali binte Haji Salleh
v. Achik, it was held that the fact that the title of the land is not
endorsed “customary land” does not preclude the Collector from
considering the personal law of the deceased which may be the
Muslim Law varied by local custom (‘@dar). In a later case Haji
Hussin v. Maheran it was held that notwithstanding a finding by
the Collector under section 4 of the Customary Tenure Enactment
that the land was not customary, it was still open to him to dis-
tribute the land in accordance with custom (‘@dat).

WAKAF (WAQF) AND NAZR

Wagf (pl. awgaf) according to Imam Aba Yasuf signifies
the appropriation of a particular article in such a manner as
subjects it to the rules of Divine property, whence the appro-
priators’ right in it is cxtinguished and it becomes the property
of God by the advantage of it resulting to His creatures.®*

In order that a wagf can be valid the founder (wagif) must
be capable of declaring his wishes and must be able to dispose
of his property of his own will and pleasure and the subject of

82, Sercmban Civil Appeal No. 9 of 1954, ibid.
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the wagf must be such as can be made use of perpetually. The
subject of the dedication cannot therefore consist of foodstuffs
or odoriferous plants; but with that exception the wagf may be
of either immovable or movable property or even of things which
are capable only of individual possession, but not a slave or a
coat unless a particular specified one, nor one’s own person nor
a trained dog. The wagf of property held in joint tenancy is
valid as of buildings or plantations upon another person’s land
held by the owner of the building or plantations under a lease.
A wagf whether in favour of a certain particular person or of
several individuals together, has no legal cffect unless the bene-
ficiaries could legally become proprictors of the wagf property.
A wagf therefore cannot be made in favour of an infant en ventre
sa mere or a slave by personal reference to him. A wagf may
be made in favour of a non-Muslim subject of a Muslim ruler
but not in favour of an apostate nor of a non-Muslim not subject
to a Muslim ruler nor to one’s self. A wagf is valid equally in
favour of the poor as of the rich, of the learncd, of masjids,
or of schools. The intention of making a wagf must be for-
mulated in explicit terms as for example “I make a wagf of such
a thing” or “My field shall be a wagf in favour of such a person”.
The expressions “I make a wagf” or “T offer it to such charity”
are also explicit. The same is the case with the expression
“I make a sacred gift of such and such a thing” or “endow it”
or “it shall not be sold or given to another person”. On the
other hand the expression “I give” without any further qualifica-
tion cannot be considered explicit even if the intention is to make
a wagqf; and it is only in the case of a wagf not in favour of one
or more individuals but in favour of a class of people or of the
public that this expression ied by i ion is regarded
as explicit. The expressions “I make such an object a sacred
object” or “I wish that it should remain eternally in that state”
are not explicit; but the words “I destine such a property for the
Purpose of a masjid” suffice to make the place consecrated to
worship. A wagf in favour of a certain and particular person
is not p without his which acceptance can
‘in no case follow a previous refusal. A wagf made in these terms
‘I constitute this my land wagf for the term of the year” is void
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but if the words used are “I make a wagf in favour of my
children or in favour of so and so and after him of his des-
cendants” without adding anything else the wagf remains intact
even after cxtinction of the family. The usufruct of the wagf
then goes to the nearest relative of the founder when the purpose
fails and the beneficiaries designated by him have become ex-
tinct. 83

According to the Shafi't School a wagf made without desig-
nating an original bencficiary capable of enjoying it immediately
is void, as for example a wagf made in the following terms “1
make a wagf in favour of the child I may have”; on the other
hand it rccognises the validity of a wagf where one of the in-
termediate beneficiaries does not exist as for example where it is
said “I make a wagf in favour of my children; and if I have none
then in favour of a person not designated, and after that in
favour of the poor”. A wagf that has no object is invalid nor
can a waqf be made dependent upon a condition which may never
occur as for example “1 make a wagf on condition that Zayd
should come”. Conditions imposed by the wagf must be observed
faithfully, as for example, if he has made a condition that the
endowed property shall not be let out or that a masjid should be
specially dedicated to a particular persuasion, such as that of
Shafi'i; in the latter case the members of this School alone shall
be entitled to share in the benefit of the wagf and this rule applies
cqually to the founding of a school or of a hostelry. In the case
of a wagf in favour of two persons and subsequently in favour
of the poor at the death of one of these his portion of the usufruct
reverts to the other and not to the poor who only profit thereby
after the death of both.%®

Among the Hanafi jurists Muhammad ibn al-Flasan ash-
Shaybani insisted that even a family wagf could not be validly
created without an explicit mention of the poor or some other
charity of a permanent character, as its ultimate beneficiary.
Abii Yasuf on the other hand made no such stipulation but main-
tained that the very use of the word wagf must be regarded as a
sufficient implication of such perpetuity, in the absence of any
provision i i with this pr ption, and as an ad

85. Nawawi, op. cil, p230F: Syed ‘Amir "Ali. of. cil,, p5Hif.
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indication that the wagf income should be devoted to the poor,
when all other beneficiaries become extinct, just as in the Hanafi
Law the income of a wagf is paid to the poor during any year
in which the named beneficiaries are for some rzason temporarily
lacking.#” The dominant Shafi'i view also made no such stipu-
lation and expressly provided how the income of the wagf should
in fact be expended after the named bencficiaries had become
extinct. Ibn Hajar al-Haithami in his Tuhfah says:—
Should he say “I have made a wagf in favour of my children”
or “in favour of Zayd and his descendants” or some similar object
which lacks perpetuity and should he say no more than this, then
the more authentic view is that the wagf is valid. This because
its purpose is an approach to God and perpetuity; so, if its first
beneficiaries are indicated, it can be easily perpetuated in favour
of some good purpose. If therefore the named beneficiaries be-
come extinct the more authentic view is that it should continue as
a wagf since perpetuity is of the nature of wagf. The more
authentic view, then, is that the income should be paid to the
nearest relative (not the nearest heir) of the founder. Regard
should be had to the poor, not the rich among them. But should
none of his relatives be available or should they all be rich, then
the Ruler should expend the income in the interests of the Muslim
community. Others again say it should be devoted to the poor
or to the poor of the town where the property is situated.®®
Similarly Zayn ud-Din al-Malibari in his Farh al-Mu‘in says:—
If he says “I have made this wagf in favour of my children”
and mentions no one to follow them or “in favour of Zayd and
then his descendants” or some similar object which lacks per-
petuity, the income should be paid to the poor person nearest
related to the founder. This is because charity to relatives has
priority over other charity, and the best charity of all is to the
nearest of kin and the greatest in need. Failing any such, the
Ruler should spend the income in the interests of the Muslim
community. Many on the other hand say it should be paid to
the poor and indigent of the town where the property is situated.
But the wagf will not in any case be vitiated, but will be main-
tained. 50
According to another and less authentic Shafii view a
wagf which does not include any ultimate dedication to the poor
is invalid, because a waqf must be in perpetuity, so that if its

87. Anderson, “Waqfs in East Mnm , p15s.
88. Ibn Hajar, Tuhfah, VolVI,
89, Zayn ud-Din al-Maitbari, Falh al.Muin, pIL




280 ISLAMIC LAW IN MALAYA

beneficiaries fail it becomes a wagf for an unknown object; and
this is not valid, in just the same way as though the first bene-
ficiary had been unknown.®
When a wagf is constituted in the following terms “the wagf
is for my children and my grandchildren™ the usufruct must be
equally divided among the children and grandchildren who exist
at the time of the wagf even if the words “who are their des-
cendants” or “generation after generation” is added. When on
the other hand the following terms have been used “in favour
of my children, then of my grandchildren, then of my great-
grandchlldren the one after the other”, or “the former first” the
i have the enj of the usufruct but
the first class takes first. The grandchildren, however, have no
right to a wagf made only in favour of children. The grand-
children born of the daughter of the founder are included in
the expression “posterity”, ‘“descent”, “progeny” or “grand-
children” unless it has been declared “the grandchildren that bear
my name”, A description preceding several words together refers
to all as for example in this sentence “I make a wagf in favour
of those who are dear to me, my children, my grandchildren and
brothers”, it is the children, grandchildren, and brothers who are
counted as “dear” by the founder. The same is the case with
a description that follows and of the reservation added to the
principal clauses provided that these words are united by the
conjunction “and”. For example, “I make a wagf in favour of
my children and of my grandchildren and of my brothers who
are dear to me” or “provided there are no persons of notoriously
bad conduct among them”.®
The ownership of the wagf property is transferred to God,
that is to say such property ceases forever to be subject to the
rules of private proprictorship and thenceforth it belongs neither
1o the founder (wagif) nor to the beneficiary. Only the usufruct
of the wagqf belongs to the beneficiary and he may have enjoyment
of it either in person or by an intermediary, for example, by
lending him the endowed property or letting it to him. The
beneficiary of a wagf is the proprictor of what is obtained from
the letting of the endowed property or of what it produces as

%, Gited in lbn Quizma, ALMughni, VoL, p3r:s.
91 Nawawi, op.cit,,
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fruits, wool and milk or the young of animals. After the death
of a dedicated animal the skin belongs to the bencficiary. The
wagf of a tree does not according to the ShafiT School become
extinct when the tree dies, as the decay of the tree docs not
preclude the use of the wood; though according to others the
tree must then be sold by auction and the price used in obtaining
another. The wornout mats and broken beams of a rmasjid may
be sold but only to be used as firewood. The ground in which a
masjid stands can never be sold, even if the building may have
fallen into ruins and it is impossible to reconstruct it.*

When the founder has reserved to himself the administration
of the wagf or if he has empowered the office upon a third person
the arrangement must be carried into effect; but if nothing of this
kind has been stipulated, the administration must be entrusted to
the court, which has the power of appointing a manager. The
administrator of a wagf should be of good character and qualified
for the office both by his physical powers and intellcctual faculties.
The functions of the administrator arc the custody and consoli-
dation of the wagf property and the collecting and distributing
of rents and profits but he is forbidden to overstep the limits
of his power if the administration has only partly been given
to him. In every case the founder has the right to remove the
administrator and of appointing another, unless the administrator
has been appointed in the deed of endowment itself without
reservation of such a right.®

Nazr or Vow may be of two kinds. Firstly, a vow with a
penalty for example “If 1 speak to him I engage before God to
fast”. Such a vow need not be kept but if not kept obliges the
person formulating it to accomplish the expiation prescribed for
Pperjury or to accomplish the expiatory action promised. Second-
ly, a vow of gratitude consisting in an cngagement towards God
to perform some good work in the hope of obtaining from Him
some favour or of avoiding some calamity as, for example, “If
God heals my sickness I engage to accomplish before Him such
and such an act”. The accomplishment of such a vow is obli-
gatory even where it is not made dependent upon a condition for

9. Ibid, p232f.
93, Ibid, p233.
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example if one says “I engage before God to fast”, A vow may
not have for its object an action that is unjust or that is already
obligatory. A person who vows to perform some indifferent
(mubal) action or to abstain from it need not keep his engage-
ment provided he accomplishes the cxpiation for perjury. A
vow may be to give alms or to give some property to charity.%

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis, the Court of the Chief Kathi
(or Kathi Besar) and the Courts of Kathis are given power to
hear and determine all actions and proceedings in which all the
parties profess the Muslim religion and which relate to wakaf
or nazr, but such actions and proceedings can also be heard and
determined in the ordinary courts.®® In Perak and Johore,
actions relating to wakaf or nazr may be dealt with by Kathis
if so provided for in their kuasa or tauliah; but such actions may
in any casc be heard and determined by the ordinary courts.
In Singapore such actions can only be heard and determined
by the ordinary civil courts.

In Selangor, Negri Sembilan, Kelantan, Trengganu, Pahang,
Melaka, Penang and Kedah it is provided that whether or not
made by will or death-bed gift, no wakaf or nazr involving more
than one-third of the property of the person making the same
shall be valid in respect of the excess beycnd such one-third,
(unless in Kelantan it is exp ly and in
writing by the Ruler, or in Trengganu it is expressly sanctioned
and validated by all beneficiaries). Wakaf are of two kinds:
(a) wakaf ‘am, that is a dedication in perpetuity of the capital
or income of the property for religious or charitable purposes
recognised by Muslim Law; or (b) wakaf khas, that is a de-
dication in perpetuity of the capital or property for religious

he expiation for perjury is to free a slave or feed
or cloth ten indigent persons — Ibid., pAST.
95. Selangor Administration of Muslim Faw Enactment, 1952, 545 (3);
Kelantan Council of Religion and Malay Custom and Kathis Courts
A8 (1) Trengganu Administration of Islamic Law
Enactment, 525(1); Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 537 (3); Malacca Administration
of Muslim Law Enactment, 1959, 540 (3); Penang Administration of
Muslim Law Enactment, 1959, s40(3); Kedah Administration of
Muslim Law Envactment, 1962, s41(3); Perlis Administration of
Mustim Law Enactment, 1968, s.11(4).
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purposes prescribed in the wakaf. Nazr means an expressed
vow to do any act or to dedicate property for any purpose
allowed by Muslim Law and nazr ‘am means a nazr intended
fully or in part for the benefit of the Muslim community generally
or part thereof as opposed to an individual or individuals. It is
provided in Selangor, Kelantan, Pahang, Negri Sembilan, Melaka,
Penang and Kedah that every wakaf khas or nazr after the com-
mencement of the Enactment, shall be void unless: (a) the Ruler
in Council (or in the case of Melaka and Penang, the Yang
di-Pertuan Agong) shall have expressly sanctioned or validated
it, or (b) it was made during a scrious illness from which
the maker subsequently died and was made in writing by an
instrument executed by him and witnessed in Selangor and in
Pahang by two adult Muslims being in the same village as the
maker; or in Kelantan witnessed by one of the pegawai masjid
and by ecither the penggawa of the daerah or the penghulu
of the kampong in which the maker resided; or in Negri Sembilan,
Melaka and Penang by two adult Muslims one of whom shall
be the Penghulu, Pegawai Masjid or Ketua Kampong living in
the same Mukim as the maker, provided that if no Penghulu,
Pegawai Masjid or Ketua Kampong is available any other adult
Muslim who would not have been entitled to any beneficial inter-
ests in the maker’s estate had the maker died intestate shall be a
competent witness. A wakaf or nazr shall also be invalid if it
is otherwise invalid under Muslim Law. Notwithstanding any
provision to the contrary contained in any instrument or a decla-
ration creating, governing or effecting the same, the Majlis or in
Trengganu the Commissioner for Religious Affairs, shall be the
sole trustee of all wakaf whether wakaj ‘am or wakaf khas, of all
nazr ‘am and of all trusts of any description creating any charitable
trust for the support and promotion of the Muslim religion or for
the benefit of Muslims in accordance with Muslim Law, to the
extent of any property affected thereby and situate in the State and
where the settlor or the person creating the trust, wakaf or nazr
‘@m was domiciled in the State to the extent of all property affect-
ed thereby wherever situated. All property affected by such trust,
f"“kﬂf or nazr ‘am shall be vested in the Majlis, (or in Trengganu
in the Commissioner for Religious Affairs). The income of
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wakaf khas if received by the Majlis (or in Trengganu the Com-
missioner for Religious Affairs), shall be applied by it in ac-
cordance with the lawful provisions of such wakaf khas; the
income of every other wakaf and of every nazr ‘am shall be paid
to and form part of the General Endowment Fund or Bayt ul-Mal,
(or in Trengganu the General Endowment Fund of the Com-
missioner for Religious Affairs), which is vested in and adminis-
tered by the Majlis (or in Trengganu the Commissioner for
Religious Affairs). The capital property and assets affccted by
any lawful wakaf or nazr ‘am shall not generally form part of
the Bayt ul-Mal, (or the General Endowment Fund) but shall
be applied in pursuance of such wakaf or nazr ‘am and held as
segregated funds. If however from lapse of time or change of
circumstances it is no longer possible beneficially to carry out
the exact provisions of any wakaf or nazr ‘am the Maijlis (or in
Trengganu the Commissioner for Religious Affairs) shall prepare
a scheme for the application of the property and assets affected
thereby in a manner as closcly as may be analogous to that re-
quired by the terms of such wakaf or nazr ‘am and shall apply
the same accordingly; or the Majlis, (or in Trengganu the Com-
missioner for Religious Affairs), may in such case, with the
approval of the Ruler (or in Melaka and Penang of the Yang
di-Pertuan Agong), decide that such property and asscts shall
be added to and form part of the Bayt ul-Mal, (or the General
Endowment Fund). Again, if the terms of any wakaf or nazr
‘am are such that no method of application of the capital pro-
perty and assets affected thereby is specified or it is uncertain
in what manner they should be applied, the Majlis, (or in
Trengganu the Commissioner for Religious Affairs) may direct
that such capital property and assets shall be added to and form
part of the Bayt ul-Mdl, or the General Endowment Fund.®¢
96. scl.mgm A(lmlmsuz(mn of Muslim Law Enactment, 1052, s95.99;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Lmumcm 1953, 5.100-105; Trengganu Administration of Islimic Law
Enactment, 1955, 559-61; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 5.89-93; Negri Sembilan Adminis-
tration of Muslim Law Enactment, 1960, s90-94; Malacca Adminis-
tration of Muslim Law Enactment, 1959, 5.89.93; Penang Administration
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In Perlis it is provided that no will made by a person pro-
fessing the Muslim religion shall bequeath to any beneficiary or
wakaf property in excess of one-third of the whole of the pro-
perty of the said person. Notwithstanding anything contained
in any instrument of trust creating a wakaf (whether wakaf ‘am,
wakaf khas or other trusts for the support and promotion of the
Muslim religion or for the benefit of Muslims) the Majlis shall
be the sole trustee of that wakaf. The capital of the wakaf or
nazr ‘am shall not form part of the General Endowment Fund
of the Majlis but shall be applied in accordance with the terms
of such wakaf or nazr ‘am and held as segregated funds. If
from lapse of time or change of circumstances it is no longer
possible beneficially to carry out the exact provisions of any
wakaf or nazr ‘am, the Majlis shall prepare a scheme for the
application of the property and assets of the said wakaf or nazr
‘am for a purpose similar to that for which the said wakaf or
nazr ‘am was originally created and such property and assets
shall be applied accordingly; in exceptional cases the Majlis may
with the approval in writing of the Ruler dircet that such pro-
perty and assets be added to and form part of the General En-
dowment Fund. The Majlis may in any case where the manner
of application of the capital of a wakaf or nazr ‘am is not
specified or if specificd is specified so vaguely or inadequately
as to make it impossible to give it any effect, direct such capital
to be added to and form part of the General Endowment Fund ¥7

In Seclangor, Kelantan, Negri Sembilan, Melaka, Penang
and Kedah it is provided that if in the opinion of the Majlis the
meaning or effect of any instrument or declaration creating or
effecting any wakaf or nazr is obscure or uncertain the Majlis may
refer the matter to the Legal Committee of the Majlis (or in Kedah
the Fetua Committee of the Majlis) for its opinion as to the
meaning or effect thereof and the Majlis shall act in accordance
with the opinion of such Committee or a majority thereof unless
the Ruler (or in Melaka and Penang the Yang di-Pertuan
-_—

97. Perlis Administration of Muslim Law Enactment, 1963, 5.64-66.
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Agong) shall otherwise direct.®

In Pahang it is provided that if it appears to the Majlis
that the meaning or effect of any instrument or declaration creat-
ing or affecting any wakaf or nazr is obscure or uncertain the
Majlis may consider the matter and shall act according to its deter-
mination of the mcaning or effect thereof unless the Ruler shall
otherwise dircct.”®

In Trengganu it is provided that if in the opinion of the
Muijlis or the Commissioner for Religious Affairs the meaning or
cffect of any instrument or declaration creating or affecting any
wakaf or nazr is obscurc or uncertain, the matter may be re-
ferred to the Committec of ‘Ulamias’ appointed under the Ad-
ministration of Islamic Law Enactment for its opinion as to the
meaning or cffect thereof and the Commissioner for Religious
Affairs shall on the approval in writing of the Ruler act on any
opinion so given by the Committee or a majority thereof.10¢

In Perlis it is provided that the Majlis may refer to the
Appeal Committec any instrument creating any wakaf or nazr ‘am
for its opinion on questions relating to the construction and
mcaning of any of the provisions of the said instrument. Any
opinion given by the Appeal Committee shall be acted upon by
the Majlis, unless the Ruler otherwise directs.!0!

In Johore the Wakaf Enactment (No.5) makes every at-
tempt after the commencement of the Enactment to deal with
land, whether by declaring it to be tanah wakaf or otherwise,
whereby the right of alienating the land is sought to be in
any manner permanently restricted or destroyed, null and
void and of none effect. If any land has been prior to the
commencement of the Enactment declared to be tanah wakaf,
that is land subjected to wakaf other than for some public or

98, Selangor Administration
Kelantan Gouncil of Reli
Enactment, 6: Negri Sembilan Administration of Muslim Law
Enactme Malacca Administration of Muslim Law Enact-
ment, 1939, .94, ang Administration of Muslim Law Enactment,
1959, Kedah Administration of Muslim Law Enactment, 1962,

9. Pahang Administration of the Law of the Religion of Islam Enact-
ment, 1956, 5.94.

100. Trengganu Administration of Islamic Law Enactment, 1955, 5.65.

101, Perlis Administration of Muslim Law Enactment, 1968, 5.67.
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charitable purpose, the usufruct thereof shall be deemed to rest
exclusively in the person or persons beneficially entitled to the
rent or profit thereof; and every such person shall to an extent
proportionate to his interest in such rents or profits be dcemed
to have a permanent transmissible and transferable right in such
land. Any such person may apply for an order that any register
of land be rectified or that any entry therein shall be cancelled 102

In Perak, the Control of Wakaf Enactment, 1951, provides
that the State Executive Council may on representation by the
Majlis Ugama Islam dan ‘Adat Melayu in order to safeguard any
wakaf existing in the State or to insure full and proper discharge of
the trust thercof, remove any trustee, appoint a4 new trustee or new
trustees, or appoint the Majlis to administer the trust of such
wakaf. Wakaf is defined as including wakaf “am (that is a
dedication in perpetuity of the capital and income of property
for religious or charitable purposes recognised by Muslim Law
and the property so dedicated) and wakaf khas (that is a de-
dication in perpetuity of the capital of property for religious or
charitable purposes recogniscd by Muslim Law and the property
so dedicated, the income of the property being paid to persons
or for purposes prescribed in the wakaf). Where an order has
been made removing any trustee and appointing a new trustee
or trustees the movable property of the wakaf shall vest with-
out any conveyance assignment or transfer in the new trustee,
trustees or the Majlis as the case may be, upon the trusts and
for the same purposes as the original wakaf; where the property
of the wakaf consists of immovable property the appropriate
registering authority shall register the order of removal and new
appointment against the appropriate document of title and after
such registration such immovable property shall vest in the new
trustee, trustees or the Majlis for the like title estate or interest
and on the like trusts as the property was vested or held before
the operation of the order. The provisions of the Enactment are
made applicable to the accumulated and future income from
Muslim burial grounds as if the person in possession or control
of such funds werc a trustee in possession or control of such
funds pursuant to the terms of the wakaf. The State Executive

_—
102. Johore Wakaf Enactment (E. No.s).
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Council may make rules after consultation with the Majlis for
carrying out the purposes of the Enactment and may in particular
provide for the powers to be given to the Majlis to investigate
any wakaf and to call for the accounts of any wakaf and to
provide for the offences for failure to supply accounts and deliver
up possession of the assets of any wakaf.\"s

In Melaka and Penang it is provided that all property,
movable and immovable which immediately before the com-

of the Administration of Muslim Law Enactment was
vested in the Muslim and Hindu Endowments Board cstablished
under the Muslim and Hindu Endowments Ordinance for purposes
relating to the Muslim religion or on trust for religious or charit-
able purposes for the benefit of persons professing the Muslim
religion shall upon the commencement of the respective Enact-
ment vest in the Majlis for the like title, estate or interest and
in the like tenure and for the like purposes as the property was
vested or held. All rights, powers, duties and liabilities of the
Muslim and Hindu Endowments Board in respect of endowments
in land or money given or to be given for the support of any
Muslim mosque, school or other Muslim pious, religious, charit-
able or beneficial purposes, shall be vested in or imposed on the
Majlis, save in so far as they may be repugnant to the provisions
of the enactments.1*

In Singapore there is a Muslim and Hindu Endowments
Board constituted under the Muslim and Hindu Endowments
Ordinance to administer certain Muslim religious endowments.
“Endowment” as far as it is applicable to Muslim endowment,
is defined as any endowment in land or money given or to be given
for the support of any Muslim mosque or Muslim Shrine or
school or other Muslim religious, charitable or beneficial pur-
poses. The Minister may order any endowment to be ad-
ministered by the Board where it appears to the Minister that:
(a) any endowment has been mismanaged; or (b) there are no
trustees appointed to the management of any endowment; (c) it
would otherwise be to the advantage of any endowment that
it should be administered by the Board. From the date of

103, Perak Control of Wakaf Enactment, 1951 (No8 of 1951).
104. Malacca Administration of Muslim Law Enactment, 1959, s9; Penang
Administration of Muslim Law Enactment, 1959, s9.
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such order, all the property, both movable and immovable, of the
endowment is vested in the Board upon the trusts and for the
intents and purposes to which such endowment is applicable.
The Board has all the powers of a trustee and may appoint or
remove any officer of the Endowment, receive and collect the
income of the endowment, and expend such income in defraying
the exp of the g of the end and in carry-
ing out the purposes of the endowment. For the purposes of
the management of cach endowment the Board may appoint a
committee of management to act under the control of the Board;
every such Committee (in the case of a Muslim endowment)
shall consist of at least one officer of the Government being a
member of the Board, and one or more persons professing the
Muslim religion. The Board has power to sanction improve-
ments to any endowment administered by it and may, wherever
it appears to it to be desirable that a scheme should be formed
and approved for the application or management or change in
the of any end nt, whether ini by it
or not, or for the closing or winding up of any such endowment,
frame a scheme and submit it for the approval of the High Court.
The Board is also given power to require the production of ac-
counts from the trustees of or any other person in charge of
endowments or any person who has possession, custody or control
of the funds, money or property of any endowment, and has
power o require such trustee or persons to attend before it and
be examined on oath or otherwise. Notice of all legal proceedings
concerning an endowment must be given to the Board and such
proceedings may only normally be brought if authorised or
directed by the Board.!®

In Re Shrine of Habib Noh'® the Court was asked to ap-
prove a scheme for the disposal of funds which had been
accumulated from the contributions and votive gifts at the shrine
built over the grave of a Muslim saint, It was contended that
the funds should be used for purposes beneficial to the Muslim
community and in particular for education, but it was held that
this contention was based on erroncous reasoning, as to par-

105. Singapore Muslim and Hindu Endowments Ordinance (Cap:271),
(No. 17 of 1905) s4-18.
106, (1957) 28 M.L.J. 139.
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ticularise the general intention of the charity in that way would

infringe the principle of carrying out the gencral intention as

necarly as is practicable. The learned Judge said:
We have a fuctuating body of persons, of many races and
religions, who make spontaneous gifts. 1t is clear that they have
one intention in common; they all wish the shrine to be preserved
for the future. Beyond that it is difficult to attribute to them any
specific intention. They do not pause to enquire whether collec-
tions exceed the cost of maintenance. They do not weigh pros
and cons. It is highly unlikely that many of them give even a
passing thought to the question of what will become of any surplus
which may result. If that idea occurs to them they probably
dismiss it with the reflection that the money will be given to
charitable objects. They are deemed to have a general intention
of charity and this must be carricd out cypres. The surplus should
be applied in the manner of spontaneous, rather than organized,
charity for the benefit of needy persons of the class of persons
to whom the donors belong.

BAYT UL-MAL

The term Bayr wl-Mal is an abbreviation of Bayt ul-Mal-
wl-Muslimin which mecans literally “The Treasury of the Mus-
lims”. ‘The revenues of the Bayr wl-Mal are derived from the
proceeds of wagfs and the properties left by persons dying with-
out heirs.

In Sclangor the Bayt wl-Mal is established under the
Administration of Muslim Law Enactment, 1952, and in Negri
Sembilan it is established under the Administration of Muslim
Law Enactment, 1960. It is provided that the Bayt ul-Mal shall
consist of all money and property, movable or immovable, which
by Muslim Law or under the provisions of the Enactment or
rules made thereunder accrues or is contributed by any person
to it. The Bayr ul-Mal is administered by the Majlis Ugama
Istam dan ‘Adat Istiadat Melayu and the Majlis is given power,
with the approval of the Ruler, to make rules for the collection,
administration and distribution of all the property of the Bayt ul-
Mal. Tt is provided that the income of every wakaf ‘am and
nazr shall be paid to and form part of the Bayr ul-Mal; and in
some cases the property and assets of a wakaf or nazr ‘am may
be directed to be added to and form part of the Bayt ul-Mal. 9"

107, Selangor Administration of Muslim Law Enactment, 1952, s.94; Negri
Sembilan Administration of Muslim Law Enactment, 1960, s.89.
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In Perak the Bait ul-Mal, Zakat and Fitrah Enactment, 1951
defines Bayt wl-Mal as such share of the estate of any Muslim
dying in the Staie, comprising both movable and immovable
property, as shall fall into residue, such share of the estate of
any Muslim domiciled in the State but dying elsewhere as is
movable property and falls into residuc and such share of the
estate of any Muslim as shall be comprised of immovable pro-
perty situate in the State and fall into residue, as would by
Muslim Law have become the property of the Ruler as
Bayt ul-Mal. 1t is provided that the Bayr wl-Mal shall be under
the management and control of the Majlis Ugama Islam dan
‘Adat Melayw. All property, movable and immovable of the
Bayt ul-Mal shall vest in the Majlis for the purposes and the trust
prescribed therefore by Muslim Law; and any money or other
property, movable or immovable, to which the Bayt ul-Mal may
become entitled according to Muslim Law, shall be paid, trans-
ferred, delivered or awarded as the casc may be, to the Majlis
and where registration is necessary to perfect the title of the
Maijlis thereto, shall be registered in the name of the Majlis.
Power is given lo the State Exccutive Council after consultation
with the Majlis to make rules to provide for the collection,
administration and application of the funds and property of the
Bayt ul-Mal.\"®

In Kelantan by the Council of Malay Religion and Custom
and Kathis Courts Enactment, 1953, and in Trengganu by the
Administration of Islamic Law Enactment, 1955, it is provided
that all the property, investments or funds of the Bayt ul-Mal
shall form the General Endowment Fund of the Majlis Ugama
Islam dan ‘Adat Istiadar Melayu or in Trengganu of the Com-
missioner for Religious Affuirs and shall be held by the Majlis
or the Commissioner in trust for such charitable purposes for
the support and promotion of the religion of Islam and for the
benefit of Muslims in the State in accordance with Muslim Law,
as to the Ruler on the advice of the Majlis may from time to
time seem proper. The Ruler may give directions not in con-
flict with Muslim Law or the provisions of the Enactment for
the collection or expenditure of the Fund and may forbid any

108, Perak Bait ul-Mal, Zakat and Finah Fnactment, 1951 (No.7 of 1951),
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proposed expenditure thereof. The income of every wakaf ‘am
or nazr ‘am shall be payable to and shall form part of the Fund,
and in certain cases the capital property and assets of a wakaf
or nazr ‘am may be directed to be added to and form part of
the Fund. In Kelantan it is provided that where any Muslim
dies in such circumstances that under the provisions of Muslim
Law his property would have vested in and been payable to the
Bayt ul-Mal the property of such persons shall in pursuance of
such provisions of Muslim Law vest in and be payable to the
Ruler and form part of the General Endowment Fund. In
Trengganu it is provided that where a Muslim dies in such cir-
cumstances that, under the provisions of Muslim Law any share
of his estate is due to the Bayt ul-Mal the said share shall vest
in and form part of the General Endowment Fund, Every ex-
ecutor of the will of a deceased Muslim and cvery administrator
of the estate of a deccased Muslim shall, if there be any share
of the deceased's estate duc to the Bayt ul-Mal, report the same
to the Commissioner of Religious Affairs and furnish him with
a true and full account of the valuc and nature of the estate
within one month of obtaining probate or letters of administra-
tion, as the case may be, or such further time as the Com-
missioner may in writing allow. Every executor or administrator
shall pay to the Commissioner for Religious Affairs the equivalent
cash value of the share due to the Bayt ul-Mal and no executor
or administrator shall apply to any court for his discharge until
he shall have produced a certificate from the Commissioner of
Religious Affairs that no share of his estate is duc to the Bayt ul-
Mal or that the share so duc has been paid. Every exccutor
or administrator of an estate part of which is duc to the Bayt ul-
Mal who fails to make the report or to pay the amounts to the
Commissioner of Religious Affairs in the manner and within the
time prescribed shall be liable to a fine not exceeding one hundred
dollars and in the case of a continuing failure to a further fine
not exceeding fifty dollars for every month or part of a month
during which the failure continues.!®®

In Pahang the Administration of the Law of the Religion

109. Kelantan Council of Religion and Malay Custom and Kathi's Courts
Enactment, 1953 597-99: Trengganu Administration of Islamic Law
Enactment, 1955, 3.57-58,
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of Islam E 1956 blisk a General Endi

Fund to consist of all money and property, movable and
immovable which by the Muslim Law or under the provisions
of the Enactment or rules made thereunder accrues or is con-
tributed by any person or payable to the Fund. All money and
property in the Fund is vested in the Majlis who shall administer
all such money and property in accordance with the rules made
under the Enactment. The Majlis may with the approval of the
Ruler make rules for the collection, administration and distribu-
tion of all property of the Fund. The income of every wakaf
and of every nazr shall be paid to and form part of the General
Endowment Fund and in certain cases the capital property and
assets of a wakaf or nazr may be directed to be added to and
form part of the Fund. It is also provided that the Fund known
as the Muslim Religious Fund shall on the commencement of the
Enactment be transferred to the Majlis and form part of the
General Endowment Fund.'?

In Melaka and Penang the Administration of Muslim Law
Enactments, 1959, establish General Endowment Funds to con-
sist of all money and property, movable or immovable which by
Muslim Law or under the provisions of the Enactments or the
rules made thereunder accrues or is contributed by any person
or is payable to the Fund. All money and property in the
General Endowment Fund shall be vested in the Majlis who shall
administer all such money and property in accordance with the
rules made under the Enactments. Power is given to the Majlis,
with the approval of the Yang di-Pertuan Agong. to make rules
for the collection, administration and distribution of all property
of the General Endowment Fund. The income of every wakaf
‘am and every nazr shall be paid to and form part of the Fund
and in certain cases the capital property and assets of a wakaf
or nazr ‘am may be directed to be added to and form part of
the Fund. Tt is provided that where after the commencement
of th: Enactments any Muslim dies in such circumstances that,
under the provisions of the Muslim Law, his property would vest
in and become payable to the Bayt ul-Mal, the property of such

110, Puhang Administration of the Law of the Religion of Islam Enact-
ment, 1956 (as amended by the Administration of the Law of the
Religion of Islam (Amendment) Enactment, 1960), s.86-88.
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person in pursuance of such provisions shall vest in and become
payable to the Majlis and form part of the General Endowment
Fund.}1*

In Kedah the Administration of Muslim Law Enactment,
1962, establishes a General Endowment Fund to consist of all
money and property, movable or immovable, which by Muslim
Law or under the provisions of the Enactment or the rules made
thereunder accrues or is contributed by any person or is payable
to the Fund. All money and property in the Fund shall be
vested in the Majlis who shall administer it in accordance with
the rules made under the Enactment. The Majlis may with the
approval of the Ruler make rulcs for the collection, administration
and distribution of all property of the Fund, It is provided that
all Bayt ul-Mal money collected in accordance with the Enactment
and all money already collected shall be paid into the Fund but
shall be accounted for in a separate account of the Fund known
as the Bayt ul-Mal account. It is provided that where after the

of the Ej any Muslim dies in such cir-
cumstances that under the provisions of Muslim Law his property
would vest in or become payable to the Bayt ul-Mal the property
of such person in pursuance of such provisions shall vest in and
become payable to the Majlis and form part of the General
Endowment Fund, but shall be accounted in the Bayr ul-Mal ac-
count. It is also provided that the income of every wakaf ‘am
and nazr ‘Gm shall be paid to and form part of the General
Endowment Fund and in certain cases the capital property of
the wakaf or nazr ‘am may be directed to be added to and form
part of the Fund. Power is given to the Majlis to make rules
for and regulate all matters in connection with the collection,
administration and disposal of property or money belonging to
the Bayt ul-Mal. Such rules may provide for the mcthod by
which property or money of a deceased Muslim shall be paid
to the Bayt ul-Mal, for the appointment of agents for the collection
of property or money due to the Bayt ul-Mal and for penalties
for any person who commits a breach of any of the rules.!!?

)11, Malacca Administration of Muslim Law Enactment, 1959, s.88-89;
Penang Administration of Muslim Law Enactment, 1959, 5.88-90.

112. Kedah Administration of Muslim Law Enactment, 1962, 589-91 and
102.
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In Johore the Bait ul-Mal Enactment (Enactment No. 136)
provides for the establishment and administration of the Bayt ul-
Mal. The Enactment applies to the estates of Muslims dying
domiciled in the State and to any immovable property within the
State forming part of the estate of a deceased Muslim. The
Enactment provides for the appointment of a Controller (Nathir)
of the Bayt ul-Mal and a Treasurer (Amin) of the Bayt ul-Mal.
Any share of the estate of a deceased Muslim which according
to Muslim Law is duc to the Bayt ul-Mal shall be paid to the
Treasurer of the Bayt ul-Mal and shall be credited by him to
the Bayt ul-Mal. Every executor of the will of a deceased Muslim
and every administrator of the estate of a deceased Muslim shall,
if there be any share of the deceased’s estate due to the Bayt ul-
Mal, report the fact to the Treasurer of the Bayt ul-Mal and
furnish him with a truc and full account of the value and nature
of the estatc within onc month of obtaining probate or letters
of administration as the case may be, or within such further
time as the Treasurer of the Bayt ul-Mal may in writing allow;
any person who fails to comply with this provision is liable to a
fine not exceeding $100/- or in the case of a continuing failure
to a further fine not exceeding $50/- for each month or part
of a month during which the failure continues and it is provided
that the fact that the executor or administrator was unaware that
any share of the estate was due to the Bayt ul-Mal shall be no
defence to such a charge. Every cxecutor or administrator is re-
quired to pay the equivalent cash value of the share of the estate
due to the Bayt ul-Mal within one month of the demand of the
share by the Treasurer of the Bayr ul-Mal or within such further
time as the Treasurer may in writing allow; and any person who
fails to comply with this provision shall be liable to a fine not
exceeding $100/- or in the casc of a continuing failure a further
fine not exceeding $50/- for every month or part of a month
during which the failure continues. The Treasurer of the Bayt ul-
Mal is given power to summon persons and to call for documents,
The provisions of the relating to exect and ad-
ministrators do not apply to the Official Administrator or
Assistant Official Administrator but such administrators shall be
bound to pay to the Bayt ul-Mal the equivalent money value of
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any share of the estate in their hands which may be due to the
State. No executor of the will of a deceased Muslim or ad-
ministrator of the estate of a deceased Muslim shall apply to the
Court for his discharge until he shall have produced a certificate
from the Treasurer of the Bayt ul-Mal that no share of the estate
is due to the Bayt ul-Mal or that the share so duc has been paid.
It is provided that before a Collector of Land Revenue may
make an order to register a person as the owner of any land
which forms part of the estate of a deceased person he must be
satisfied that any share of the estate which may be due to the
Bayt ul-Mal has been paid or that the Treasurer of the Bayt ul-
Mal has allowed the payment of such share to be postponed.
The funds of the Bayt wl-Mal shall be devoted to such objects
consonant with Muslim Law as the Ruler in Council shall ap-
prove; and the administration of the Bayt ul-Mal shall be under
the direction of the Ruler in Council which may be given specially
in particular cases or generally by rule made under the Enact-
ment. It is provided that a certificate signed by the Treasurer
of the Bayt ul-Mal shall be admissible in any court as prima
facie evidence that a share of the estate is due to the Bayt ul-Mal
and of the amount thereof.®

In Perlis a General End Fund is blished and
it is provided that it shall be administered by the Majlis Ugama
Islam dan *Adat Istiadat Melayu. The Fund shall consist of all
Bayt ul-Mal money collected under the Administration of Estates
Enactment, the income of every wakaf (including wakaf khas),
and of every nazr ‘am, the property of a person who dies in such
circumstances as to make such property vest or be payable to
the Bayt ul-Mal and such other property as under the provisions
of the Administration of Muslim Law Enactment shall form part
of the Fund. The Majlis is given power with the approval of the
Ruler to make rules for the collection, administration and dis-
tribution of the property of the Fund. The Majlis may also
make rules for and regulate all matters in connection with the
collection, administration and disposal of property or money
belonging to the Bayr ul-Mal. Such rules may inter alia provide

113, Johore Bait ul-Mal Evactment (E. No. 136 as amended by No. 14 of
1959).
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for the method by which the property or money of a deceased
person shall be paid to the Bayt ul-Mal'**
GIFTS

A gift is a gratuitous transfer of property. When such a
transfer is made with the intention of obtaining a recompence
in the other world it is a sadagah; when made with the object
of manifesting one’s love or respect to the donee, it is a hadiah
or present. It is an essential condition for the validity of a hiba
or gift, properly so called, that offer and acceptance be made in
explicit terms; but in the case of a hadiah or present neither
offer nor acceptance are strictly necessary and it is enough that
the object is brought by the donor and taken possession of by
the donee. A gift may be constituted by the usc of the following
expressions: “I wish you to live in this house of mine and
after your death it will go to your heirs” or “I wish you to live
in it” (at least according to the doctrine adopted by Imam
Shafif in his second period) or by saying “After your death it
will return to me”. Imam Shafi'i in his first period adopted an
opinion different from that adopted in his second as to the validity
of a gift made in the following terms: “I present you a life
interest in this housc” or "I make you a gift of it for life”;
that is if you predeccase me it will return to me but otherwise
it will be yours irrevocably. Both opinions of Imam Shafi'i
are followed in the Shafi7 School. Some regard such gifts as
valid, some hold them invalid but the former opinion is prefer-
able 118

Anything that may be sold may be given; anything that may
not be sold as for example an unknown or usurped thing or an
escaped animal cannot be made the subject of a gift. But in the
case of things of little value as for example two grains of corn a
gift is permissible but not a sale. The gift of a debt due to one
implies the remission of the debt if made to the debtor, if it is made
to a third person it is null and void. The ownership of a thing
given is only transferred upon the donee taking possession with
the consent of the donor or if one of the parties dies between

14, Perlis Administration of Muslim Law Euicument, 1963, $63 and 68
115. Nawawi, op. cit.,, p.234.
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the giving and the taking possession by the agreement of the
heirs.  Some jurists however consider that under these cir-
cumstances the gift is ipso facto revoked.'®

A practice has been introduced by the Swnnah by which
parents at any rate when not of notorious misconduct may by
gift inter vivos distribute their property equally amongst their
children without distinction of sex; others however maintain that
the provisions of the law of the distribution of property upon
succession cannot be set aside in this way!'7

A father or any ancestor may revoke a gift made in favour
of a child or other descendant provided that the donee has not
irrevocably disposed of the thing received as for example by
selling or dedicating it. A revocation is made in the following
words: “I revoke my gift" or “I claim back the object” or “1
wish the thing to become my property again™ or “I wish to put
an end to my donation™, but it cannot be effected by mere impli-
cation by a subsequent disposition affecting the thing given, such
as a sale, wagf, or gift to another person.''%

If a gift is made with the express stipulation that there
should be no consideration, the right of revocation does not
according to the Shafi7 School exist except in the case of as-
cendants. A gift with no such stipulation is supposed to have
been made without hope of consideration if the donee is in any
way inferior in social position to the donor and even if he is
superior; and the same principle is accepted in the case of a
gift between persons of equal position. Where a consideration
is obligatory but none has been specified it consists in the value
of the thing given; and the donor has in these circumstances the
right to revoke the gift if the donee neglects to pay the considera-
tion. A donation is admitted as valid when made with the re-
servation of a known consideration; the gift is then considered
as a sale. According to the Shdfi7 School, a gift made on the
express condition of an unknown consideration is null and void.
The gift of an unknown share in any property (musha‘a) is valid

116, Tbid., p234
7. Ibid., p.234-295.
8. Ihid., p.235,
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according to the Shafi'i School whether or not the thing is capable
of partition.""

In Selangor, Kelantan and Trengganu the Court of the Chief
Kathi and the Courts of a Kathi and in Perlis the Court of a
Kathi and the Court of an Assistant Kathi are given power to
hear and determine all actions and proceedings relating to gifts
inter vivos or settlements made without consideration in money
or money’s worth by a person professing the Muslim religion:
but such actions and proceedings can also be heard and deter-
mined in the ordinary courts.®" In Perak, and Johore actions
relating to gifts may be heard by Kathis if so provided for in
their kuasa or tauliah; but such actions may in any case be heard
and determined by the ordinary civil courts. In Negri Sembilan,
Pahang, Kcdah, Penang, Melaka and Singapore such actions
may only be heard and determined by the ordinary civil courts.

In Singapore the law applicable to gifts is the English Law
in force in the State. It is provided that nothing in the Muslims
Ordinance shall be held to affect the operation of English Law
in the State relating to voluntary scttlements. Al setilements and
dealings with property between a Muslim husband and wife shall
be governed by the rules of English Law in force in the State.
Where there is not adequate consideration on cither side such
settlements and dealings shall be held to be voluntary between
the husband and wife or either of them and his or her creditors.?!

In the case of Kiah v. Som'®* the facts were that a deceased
Muslim in Kedah erected a wooden house of the Malay type on
stilts on land belonging to his grand-daughter and when it was
completed gave it in the presence of witnesses to his grand-
daughter. On his death the grand-daughter entered into posses-
sion of the house and subscquently when asked to do so refused
to give up possession of the house. The Court held that the
house was movable property and that the formal presentation in

119, Ibid., p.235

120. Selangor Administration of Muslim Law Enactment, 1952, s45(3);
Kelantan Council of Rehgion and Mal, Custom and Kathis Courts
“nactment, 3, sA8(1); Trengganu Administration of Istamic Law
Enactment, 1953, 5.25 (1): Perlis Administration of Muslim Law Enact-
ment, 1963, 511 (4).

121, Singapore Muslims Ordinance, 1957, 5.56.

122 (195%) 19 M.LJ. 82
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the presence of witnesses was a complete gift; there was a con-
structive delivery and possession at the formal presentation and
although the deceased remained in the house for the rest of his
life, this was not a condition attached to the gift but merely
an arrangement made subsequently,
INTERPRETATION OF WILLS AND SETTLEMENTS
IN SINGAPORE

In Singapore section 101 of the Evidence Ordinance pro-
vides in effect that wills shall be construed according to the rules
of construction which would be applicable thercto if they were
being construed in a court of justice in England; deeds including
settlements of property arc however construed according to the
local English Law. Wills and trusts made by Muslims are there-
fore construed according to the principles of English Law and
not according to Muslim Law. This is not wholly satisfactory
from the Muslim point of view and there has been a proposal to
provide for the application of the Muslim Law in the inter-
pretation and administration of Muslim wills and trusts but until
the law is changed the English Law will continue to apply.

Thus the word “male issue” was construed to mean male
descendants of males only (Re Alkafi's Settlements).}* In the
case of Re the Estate of Haji Abdul Lateef bin Haji Tamby'**
the trustecs werz directed after twenty-one years from the
testator’s death to convert all the property of the deceased into
money and “lo divide the money so realised among my heirs
as then ascertained a ding to Moh dan Law”. The words
“heirs as then ascertained according to Mohammedan Law” were
construed according to the English rules of construction to mean
those persons who would be the testator's heirs according to
Muslim Law if he had died at the expiration of twenty-one years
from the actual date of death. It has been held that the English
rule against perpetuities (which provides that no contingent or
executory interest in property can be validly created unless it
must necessarily vest within the maximum period of one or more
lives in being and twenty-one years afterwards) applies in the
case of Muslim wills and scttlements. Thus in Re Estate of

123 (1 S.SLR. 188,
124 (1932) 3 M.L.J. 16
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Hadjee Haroun bin Tamby Kechik**® the testator devised some
Jands and houses “as a wakaff for the benefit of my wife and my
sons and daughters to be shared equally between them. In the
event of all of them shall die, the benefit of the wakaff shall
descend to all my male and female grandchildren in the male
line to be shared cqually between them. After them the benefit
of the wakaff shall pass to the most learned and pious man in
this country. This shall go on for ever”; it was held that the
gift over after the deaths of the widow, children and grandchildren
offended against the Rule prohibiting perpetuities and was void. In
Re Sheikh Salman bin Abdul Shaikh bin Mohamed Shamee'*®
it was held that a trust in a settlement providing for distribution
of the corpus after the expiration of the period of twenty-onc
years from the date when the youngest of the settlor's children
(construed to include unborn children) shall live to attain the
age of twenty-onc years was invalid as it infringed the rule against
perpetuities. In that case again the settlor had directed his trustee
to divide the residuary income of the settled property annually
“amongst such of the settlor’s next of kin as would from time
to time be entitled thereto according to Mohammedan Law had
the settlor died intestate and in the shares and proportions in
which according to the same law such persons (if more than
one) would be so entitled”, It was again held that this was
a gift to some kind of fluctuating class and as such it did not
comply with the essential requirements of vesting and therefore
infringed the rule against perpetuitics. In Re The Settlement of
Shaik Salleh bin Obeid Abdar'*" the settlor by a settlement gave
property upon trust to a bencficiary for his life and until he shall
(a) change his religion or (b) without the consent of the trustees
depart from, reside outside or continue to reside outside Hadra-
maut or (c) attempt to sct aside the provisions of any of the
provisions of the scttlement or (d) do or suffer any act or thing
whereby he would be deprived of the right to reccive the income
of the property; it was held that the conditions as to change of
religion or residence or attempting to set aside the provisions

15 MLJ. 145,
126. 953) 19 M.1.J. 200.
127, (1954) 20 M.LJ. 8.
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of the 1 are diti and being in terrorem
and uncertain are void.

In the case of Re Ena Mohamed Tamby deceased'® a
marriage agreement was made by an entry in the register of
the Imam celebrating the marriage to the following effect:
» .. 1 married Meida binte Achee. I direct my executors 1o pay
a sum of $300 as a gift to the aforesaid person after my death
and also to buy an altap house for her at the cost of $150/-.
I also direct them to pay her $5/- and half a picul of rice
monthly for her maintenance (as long as she remains un-
married). In the event of her remarrying my executors shall
not pay her the said maintenance. She has no more interest
in my property”. It was held applying the principles  of
English Law that the agreement was a valid agreement
in contemplation of marriage; there was valuable consideration
for the wife’s accepting her exclusion from her widow's one-cighth
share as by the agreement the husband deprived himself of his
Ireedom to dispose of his whole estate by will to the total ex-
clusion of the wife; and therefore the wife was not entitled to a
widow's onc-sixth share in the estatc of the deceased. In an
carlier application the Court had held that the agreement in
this case was not a y disposition but a gift in p i
in licu of dower and giving an immediate and irrevocable right to
receive somcthing in the future (Re Ena Mohamed Tamby de-
ceased) . 1*?

One striking effect of the disregard of the Muslim Law in
this respect is seen in the case of charitable trusts. The law
as to what purposes are charitable is based on the principles of
English Law. In the Penang case of Re Abdul Guny Abdullasa*®
these principles were summarised as follows:—

Although there may be no definition of the word “charity” in
its popular sense, yet in its legal sense it comprises four specific
divisions, namely:—

(a) trusts for the relief of poverty:

(b) trusts for the advancement of education:

(c) trusts for the advancement of religion: and

128. (1987) 6 M.L.J. 49.
120 (1931) SS.L.R. 3.
180 (1986) 5 M.J.J. 174,
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(d) trusts for other purposes beneficial 10 the community not
falling under any of the preceding heads.

Trusts under the last heading are no less charitable in the eyes
of the law because incidentally they benefit the rich as well as the
poor, and indeed every charity that deserves the name must do so
either directly or indirectly. Commissioners for Special Purposes
of Income Tax v, Pemsel (1891) A.C. S31.  Further one might add
that where there is an expressed charitable intention to be found
in a will, courts will construe the will as liberally as possible to
give effect to such intention and if necessary will apply the cypres
doctrine.

According to the principles of the English Law of charities,
a purpose is not charitable unless for the public benefit, with a
minor exception in the case of relief of poverty, in that a gift for
the donor's poor relatives is charitable. These principles also
provide that where a trustee has a discretion as to the distribution
of the property and some of the possible objects are non-
charitable, the rules of private trusts must be complied with; in
particular the rule that objeets must be so closely defined that
it is possible to tell whether any payment would be a breach of
trust or not and the rule against perpetuities. Thus a gift of
property to “charitable or benevolent objects” has been held to
be void on the basis that (a) there arc some benevolent objects
which are not charitable and (b) it is impossible to tell of all
objects whether they are benevolent or not.

It has been held in the case of re Hadjee Haroun bin Tamby
Kechik'®* that the mere creation of a wakaf docs not necessarily
imply that the objects intended to be benefited thereby are charit-
able objects. In the case of Re Syed Shaik Alkaff’®* the testator
executed a will which directed his executors to purchase land and
houses in Singapore or Batavia or Surabaya and make a wakaf
of the land and houses so purchased and distribute the rents and
profits thereof, after payment of nccessary expenses in “‘good
works” (amar al-khayrar) in the following manner: (1) to
distribute among such of the blood relatives of the testator, his
father, Syed Abdulrahman and his brother Syed Abdullah as
were in indigent circumstances; (2) to distribute the usual meal
of rice to the poor on the eve of Friday; and (3) to spend the

—
181, (1949) 15 M.L.J. 143,
152, (1923) 2 Malayan Cases 38
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balance in “good works” at the discretion of the executors at
Terim and its districts and Saion and Makka and Madina. It
was held that purposes which are regarded by a devout Muslim
as religious are not prima facie charitable in the eyes of English
Law and the use of the word wakaf or amiar al-khaira
does not necessarily indicate any general charitable intention
In that case the court held that the validity of the trusts affecting
the testator’s immovable property in Singapore must be determined
by the law of Singapore and that while the first and second
objects of the trust were prima facie charitable, the third object
was invalid. Whitley J. in that case said:
With regard to wakaf the definition given by Syed Ameer Ali
in his Mohammedan Law Vol. 1l (4th Edition, p.194) is un-
doubtedly of the highest authority. It is in these words: “wakaf
. . . signifies the dedication or consecration of property, either
in express terms or by implication, for any charitable or religious
objects or to secure any benefit to human beings”. From this
definition it is clear that wakaf is not limited to charitable objects.
1 do not think it is necessary to consider any other authority on
this point.
The main argument in this part of the case revolved on the
meaning of the word amir al-khaira. During the trial two
Mohammedan witnesses gave evidence as to this word which is
rendered literally as “good works” but in the opinion of the witnesses
would in the will of a Mohammedan mean “works such as the
Kuran would approve”.
Referring again to Syed Ameer Ali's work, on page 194 is this
paragraph:
“The terms birr, and khair include all good and pious acts and
objects — to make provision for one's self is regarded by Hanafi
lawyers as an act of khair."
The following quotation is from page 273: “The words ‘piety’
and ‘charity’ have a much wider significance in Mohammedan Law
and religion than in any other system.”
Khair, birr, ihsan, etc., include every purpose which is recognised
as good or pious under the Mussulman religion and the Mussulman
Law and the test of what is “good” or “pious” or “charitable” is the
approval of the “Almighty”. That the testator expected to obtain
the approval of the Almighty is cvident from the disposition which
he makes in the trust deed “of all the spiritual benefit and Divine
Blessings” to be derived from his good works.
Founding upon these and similar authorities [it is argued] that
amiir-al-khaira represent to the mind of a Mohammedan works of
a religious purpose which are therefore prima facie charitable and
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must be held to be charitable, unless they can be proved to be
immoral or contrary to public policy.

Now, as it seems to me, the fallacy in this argument lies in
the assumption that a purpose which is religious in the eyes of a de-
vout Mohammedan is for that reason religious in the sense in which
that word is used in the proposition “religious purposes are prima
facie charitable”. The word as used in the proposition has no very
exact meaning, but its sense is sufficiently restricted to exclude the
ideas associated with such words as “benevolent”, “philanthropic”,
and “altruistic”. To be “religious” in the true sense, a purpose
must tend to the promotion of religion not merely secure “the
approval of the Almighty”. Whereas in the eyes of the Moham-
medan such approval is the only test. One illustration is sufficient
to point the difference: to make provision for one’s children is an
act which has the approval of the Almighty and is therefore to a
Mohammedan, a religious act, but it is not even prima facie
charitable in the legal secnse. For these reasons I have no hesita-
tion in holding that a purpose is not prima facie charitable merely
because it is regarded by a devout Mohammedan as religious.13

In Re Syed Abdul Rahman bin Shaikh bin Abdul Rahman
Alkaff** the testator directed his trustee: (a) to pay a part of
the income from his property “for schools in Tarim, Seiyun and
Doa wholly or partly, temporarily or permanently, religious or
general knowledges and every welfare according to their condi-
tion; and (b) to pay the proceeds of the corpus of his property
in such charities or other public purposes in Arabia as they shall
think proper”, It was held that the dispositions were void for
uncertainty.

If a trust includes objects which are not charitable they are
not made so by the donor’s belief in their charity. Thus in
Re Hadjee Esmail bin Kassim' the testator directed that one-
third share in his property be held upon trust “as a wakaf or
property set apart for charitable purposes according to Moham-
medan Law™ and then went on to discuss how the income should

133, Muslim Law makes no distinction between what are now termed
“charitable trusts” on the one hand and “family waqfs” on the other,
Both alike were regarded as perfectly valid. Indeed the bestowal of
gifts upon a relative is regavded as the best of alms. The dominant
view of the $hafi School is that a waqf to the children or family
of the deccased is valid even though there is no explicit mention of
the poor, and in such case if the beneficiaries become extinct, the
income of the waqf will be expended in the interests of the Muslim
community or paid to the indigent and the poor in the country.

134 (195%) 19 M.

135 (1911) 12 5.1
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be applied, for certain purposes, some of which were not chari
able; it was held that the general words purporling to express a
charituble intention, did not make charitable such gifts as were
in fact “mistaken charities”.

In the Penang case of Fatimah v. Logan'™ it was held that
a gift of clothes to the poor was a good charitable gift. In Re
Alsagoff’s Trusts™ the following trusts were held to be charit-
able:— (a) for sudikah (gifts) to be given to poor persons on
the 27th day of Ramadhan in every year at the mosque of Hadjee
Fatimah; (b) for providing for the burial ot poor Mohummedan
strangers in Singapore; (¢) for assisting poor Mohammedan per-
sons who are strangers to the territory (formerly) known as the
Straits Settlements going to their places of residence who may
not have the money for the same or otherwise be in difficulties;
(d) for renting houses in Mecca for the occupation of the poor;
and (¢) for maintenance and provision of oil and other means
of illumination for the Rubad Sadayat Medinu (held to be an
institution for the relicf of poverty); but u gift for poor persons
to read the Qur'an at the testator's grave was held not charitable,
the learned judge saying that it cannot be treated as u gift for the
relief of poverty.

Gifts for poor relations have been held to be charitable.
In Re Hadjee Esmail bin Kassim'™ a trust for the maintenance
of the testator’s children and their descendants and other relu-
tives, who might be in indigent circumstances, was held to be
charitable. In Re Shaik Salleh bin Obeid Abdat'™ a trust for
the “maintenance and support of and for giving pecuniary or
other aid or assistance to all such members of the kin or kindred
and/or all such persons in any wise related to the settlor or to his
family as reside or shall reside in Alghurfah or elsewhere in the
Hydramaut and shall or may be in needy circumstances™ was
held to be charitable. In Re Sheikh Salman bin Abdul Shaikh
bin Mohamed Shamee'*® a trust for payment of annual sums
to such of the settlor’s family as are from time to time in Arabia
and are in distressed circumstances was held to be charitable.

186.  (1871) 1 Kyshe 25_|
]. 244,

139, (1954) 20 M.
140, (1958) 19 A
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1n Re Alsagolj’s Trusts''" it was held that gifts for poor relatives
were charitable. Again in Re Syed Shaik Alkafi*** it was held
that « trust to distribute income among such of the blood re-
Jatives of the testator, his father and his brother as were in
indigent circumstances was charitable.

In the Penang cases of Fatimah v. Logan,''* Mustan Bee v.
Shina Tomby'" and Ashabee v. Mohammed Hashim'** it was
held that a trust for kandoories was not charitable and void as
tending to a perpetuity. In Fatimah v. Logan the trust was
“to expend for the yearly performance of kandoories and enter-
tainments for me and in my name to commence on the an-
niversary of my deccase according to the Mohammedan religion
or custom, such kandoories to continue for ten successive days
every year”. The learncd Judge said:

No evidence was given 1o show the nature and object of these
feasts and kandoories, und whether they are enjoined by the
Mohammedan religion and I am therefore left to form my opinion
from the words of the will itself and I confess that looking at the
description of the objects of the testator's bounty n the most liberal
manner, it does not appear to me that they can in any sense of
the word be called charitable. 1 do not see how it can be of any
public utility to give feasts cven when these Icasts are to be en-
joyed by the poor.  For although it would be good charity to give
alms to a poor, a feast can scarcely be regarded in the same light.

In Mustan Bee v Shina Tamby a devise of a shop as a
wakaf which was not to be sold, but its rents to go for repairs
and the balance thercof for kandoories for the testator’s benefit,
was held to be void, following Fatimah v. Logan. In Ashabee
v. Mohammed Hashim a bequest of $400/- for maintenance of
the testator's wife and to be spent in “kandoor: without
showing how much of it was for maintenance and how much for
kandoories was held to be void for uncertainty and tending to a
perpetuity. In the Singapore case of Re Hadjee Esmail bin
Kassim® it was held that the trust of income to be spent in
payment of the monthly, yearly and other ccremonies in the

R
141, (1956) 22 M.LJ. 244.
142, (1923) 2 Malayan Cases 38
143, (1871) 1 Kyshe 255

144, (1882) 1 Kyshe 5!
145, (1887) 4 Kyshe 212.
146, (1911) 12 SSLR. 74,
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testator’s memory was not charitable. The learned Judge said:
“Cercmonics prima facie intended in honour of an individual
could in no sense be charitable, the observance of them leading
to no public advantage or uscfulness”. The Singapore Court of
Appeal has however in Re Hadjee Daeing Tahira binte Daeing
Tedlellah' held that a trust “to provide yearly at the date of
my death in memory of my parents and my sisters and myself a
feast for poor persons of the Mohammedan religion in accordance
with Mohammedan custom” was charitable, overruling Fatimah
v. Logan. Murray-Aynsley C.J., in that case said: “In the
present case the proposed cxpenditure is substantially in nourish-
ment and as it is limited to the poor it is a charitable expenditure
if it can be considered as a form of relief of poverty”. After
referring to Fatimah v. Logan the learned Judge said:
While the relief of poverty constitutes one of the types of charity
recognised by the law it does not follow that every form
of expenditure on the poor is charitable e.g. a fund to pay
for admission to dog races would not be charitable and we can
imagine meals of a type that would not be charitable. In other
words the relief of poverty means the provision of the more
ordinary necessities of life. However I do not consider that the
mere use of the word “feast” suggests that the type of meal con-
templated is of necessity one that brings it outside the scope of
charity. While this sort of relief is not an ideal or even a satis-
factory method of relieving the poor in the absence of any regular
system of poor relief, it cannot be said that it lacks that element
of public utility which is a nccessary part of charity in the legal
sense. On this point I am prepared to overrule the case of
Fatimah v. Logan. Tn the other cases where kandoories were
considered they were not restricted to the poor and therefore not
charitable.
A gift for the recital of prayers in honour of Muslim saints
has been held to be charitable (Re Abdul Guny Abdullasa). 148
In Re Alsagoff's Trusts'*® a trust for the purpose of pro-
viding for the burial of poor Muslim strangers dying in Singapore
was held to be charitable, But a trust of land as “a wakaff
for the burial of the donor or family and relatives” was held
not to be a public charity as it was not to the benefit of the

147, (1948) 14 M.L]. 62.
148, (1986) 5 M.L.J. 174
149, (1956) 22 M.L.J. 244.
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public and was therefore void (Shaik Lebby v. Fateemah) 1™
In Aisha v. Udmanshah'' there was a settlement of land “for
the sole use and benefit of a burial ground or cemetery to bury
me after my death and them [that is the settlor’s children] and
my grand-children and great grand-children and also any person
or persons who may wish to be buried in the said land [the said
children] are not to prevent them from being buried in it”; it
was held that this was not a dedication to the public of a public
cemetery and that there was therefore no paramount general
charitable intention, which would enable the cypres doctrine to
be applied if the trust failed on the closing of the burial ground.

A trust to pay “$20/- a month to the managing body of a
school” was held to be charitable in Fatimah v. Logan.™ In
Re Shaik Salleh bin Obeid Abdar'™ a trust for the “establishment,
endowment and carrying out in the assisting in the establishment,
endowment and carrying on (including the building and repair
or rebuilding) of mosques, madrasahs and schools and other places
of instruction or education religious or otherwise in Alhool and
Alghurfah or elsewhere in Hydramout and for the remuncration
of persons employed or to be employed in any such institution”
was held to be charitable.

In Haji Salleh v. Haji Abdullah’™ a gift for a mosque was
held charitable. A gift for keeping a lamp burning in a mosque
was held to be charitable in Re Abdul Guny Abdullasal™
In Re Alsagofi’s Trusts (Supra) a gift for the maintenance and
provision of mats and Zamzam water for the use of persons
visiting the mosque at Mecca was held to be charitable. Pilgri-
mages to Mecca have however been held not to be a charitable
object as there was no evidence or suggestion that “these pilgri-
mages do anything more than merely solace the pilgrim and his
family” (Re Hadjee Esmail bin Kassim).2® Unaccountably a
trust “to such persons as shall read the Qur'an in my name” has
been held to be not charitable and a gift to “such poor persons
(1872) 1 Kyshe 321,

(1928) SS.LR. 37.
(1871) 1 Kyshe 255.

(1936) 5 M.LJ. 174
(1911) 12 SS.L.R. T4.
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as shall undertake with the consent and approval of my trustees
to read the Qurin at my grave according to the Mohammedan
custom”™ has also been held to be not charitable, (Re Alsagoff's
Trusts)'™. In Re Abdul Guny Abdullasa (Supra) the testator
provided as follows:—
Out of the one sharc of my charity expenses 12 gantangs of
boiled rice shall he purchased for the ceremony of reciting prayers
in the name of the saint Mohamed on the night of the 17th
Rabialawal and 11 gantangs of boiled rice for the ceremony of
reciting pravers in the name of Katabul Aktabu Saidena Mohaideen
Abdul Kader Jailance on the night of the 17th Rabial-Akhir and
10 gantangs of boiled rice for the ceremony of reciting prayers
in the name of Nagor Syed Sagool Hamid on the night of the
17th of Jamadil-Ak The rice is to be cooked with ghee,
flower, sandalwood paste, rosewater, Indian joss sticks, ete., shall
be purchased and prayers shall be recited through Lebays, after
this each lebay shall be made to recite a prayer in the name of
each of the souls of the dead person and Katam in the name of
each of the saints. 1In the end alms in money shall be given to
the Lebays and to the poor and rice shall be distributed to every-
one present including the Lebays.

Tt was held that this trust was valid “as it was a trust created
for the holding of a religious ceremony in honour of and in
the name of certain Mohamedan Saints, that it is valid as a
whole and that it creates a trust for a charitable object namely
the advancement of religion”. The Judge said in that case:

There is. I think, a clear distinction between the ceremony en-
joined and kandoories which are feasts in honour of a deceased
attended by his relations and are held on the anniversary of the
testator's death. Moreover the deceased in the present case was
not a Malay. The i i d are not in i

of the name of the deceased nor are his rclatives enjoined to
attend, but although food is to be distributed at the conclusion
it does not appear to me that the main object is of a festive nature.

With respect to the direction “to recite a prayer in the
name of each of the souls of the dead persons and katam in the
name of each of the Saints” the learned Judge said:

T regard this as merely an incidental part of the ceremony and
I must confess that T am not sufficiently versed in Mohamedan
religious observances to say exactly what it does mean. Anyhow

=

157, (1956) 22 M.L.J. 244, following Gibnowr v. Conts (1949) A.C. 426 but
see Sheridan, “Reading the Quian® (1936) ACL.J. xI.
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I do not think that it is sufficient to avoid the whole clause and
intention of the testator,

A gift to be applied in making yearly sacrifice for the testa-
tor's soul is not a valid charitable trust (Re Alsagoff's Trusts);'"®
nor is a trust for the payment of the monthly, yearly and other
ceremonics to the testator’s memory as “they lead to no public
advantage and uscfulness” (Re Hadjee Esmail bin Kassim).'®

In Re Shrine of Habib Noh'" the Court was asked to approve
a scheme for the disposal of funds which had been a
from the contributions and votive gifts given at the shrine built
over the grave of a Muslim Saint. It was contended that the
funds should be used for purposes beneficial to the Muslim
community and in particular for education, but it was held that
this contention was based on erroneous reasoning, as to parti-
cularise the general intention of charity in that way would infringe
the principle of carrying out the general intention as nearly as
practicable,

MORTGAGE BY CONDITIONAL SALE

The taking of interest is forbidden in Islim but numerous
devices have been sanctioned by the Hanafi and Shafi't Schools of
Law to evade the prohibition. The best known of this is the bay*
bil-wafa' which is a sale on condition that when the vendor re-
turns the purchase money the buyer will return the property.!®!
This is the usual form of mortgage under Muslim Law. The
mortgagee is put in possession of the property and, by agreement,
enjoys the profits and fruits of the property. In Malaya there is
a similar transaction in the form of jual janji or conditional sale.
It is usual to embody the transaction of bay' bil-wafa’ in two se-
parate contracts —one of sale and the other a collateral or
nominally subsequent promise to reconvey. Originally on the
expiry of the time stipulated for repayment in the bay* bil-wafa
the sale became absolute, but British Courts in India and Africa
have applicd the English principle that there must be no clog
on the equity of redemption and have held that even after that
date the transaction continues in force as a mortgage. In Malaya

158, (1956) 22 M.L.J. 244.
159, (1911) LR
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however the trend of the cases appears to be that where there
is a sale and an agreement for return of the property when the
purchase price is returned by the vendor, the agreement for return
of the property is mercly a contract between the parties and
the English doctrines concerning mortgages, in particular those
dealing with clogs on the equity of redemption, are inapplicable.

Jual janji or conditional transfer with a right of repurchase
is recognised in Kelantan by section 108A of the Land Enact-
ment (No. 26 of 1938). The special form of transfer is set out in
Schedule 24A to the Code. The amount is stated to be advanced
to the transferor by the transferce and the transfer contains an
undertaking by the transferee that he will, if such amount is repaid
by the transferor after the expiration of two years from the date of
transfer but before the stated date, re-transfer the said land to
the transferor, his heirs, executors or assigns free from all liability
in respect of the transfer. The transfer is subject to the pro-
visions of the Jual Janji Rules, 1938. In licu of interest the
transferce is entitled to the rents and profits of the land. At
the end of two years the transferor’s right of redemption is barred
by rule 9 of the Jual Janji Rules, 1938, and thercafter the trans-
feree becomes the proprictor free from any obligation under
the jual janji transfer and all the interest of the transferor in
such land ceases. In Perak under the General Land Regulations
of 1879 and 1885 a mortgage or charge over a lease of State
land (which was the only form of title then issued) could be
effected by jual janji. The principal loan was made payable on
a stated date, no interest could be charged but the lender described
as the lessee was entitled to enjoy the usufruct of the land during
the period of the lease or until the money was repaid; in default
of payment of principal the lessee was entitled to proceed to sell
the land after giving notice to the lessor and after having obtained
authority from the District Officer. Similar provisions to that
in Kelantan were included in sections 39 and 40 of the Land
Enactment, 1344 (1926) in Trengganu but all reference to con-
ditional transfers was omitted from the Land Enactment of 1357
(1939) and there is now no statutory provision for them in
Trengganu, In those States where jual janji transactions have
not received statutory recognition, and where therefore it is not
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possible to modify the statutory form of transfer so as to include
an agreement to re-transfer the land upon stated conditions cap-
able of registration, the parties have to resort to a collateral
agreement, which can be defeated, in the absence of a covenant,
by the registration of a bona fide purchaser’s title though acquired
with notice of the transferor’s equitable right.1%?

In the Privy Council case of Haji Abdul Rahman v. Moham-
med Hassan'® an agreement in writing made in 1895 provided
that as a sccurity for a debt, land in Selangor of which the debtor
was registered as owner should be transferred to the creditor and
that it should be a condition of the agreement that if the debtor
repaid the debt within six months the land should be reconveyed
to him, otherwise the agreement should be void. A transfer of
land in the statutory form was executed upon the execution
of the agreement and was duly registered. In 1913 the debtor
who had not repaid the debt brought an action to redeem the
land, The suit was barred by the Limitations Enactment, 1896
unless the agreement was a mortgage to which Article 115 under
the Enactment applied. It was held that the Agreement conferred
upon the debtor no real right in the land but merely a con-
tractual right; that Article 115 applied only where the rela-
tionship of mortgagor and mortgagee was created by a charge
made and registered in the statutory manner; and that con-
sequently cven if the agreement should be construed as a con-
tinuing security for the debt, the suit was barred by limitation.
In referring to the passages dealing with the right to the equity
of redemption in the judgments in the Lower Courts, the Privy
Council said:

It seems to their Lordships that the learned Judges in these
observations have been too much swayed by the doctrines of
English equity and, have not paid sufficient attention to the fact
that they are here dealing with a totally different land law, namely,
a system of registration of title contained in a codifying Enactment.
The very phrase “cquity of redemption™ is quite inapplicable in the
circumstances.

In the case of Yaacob v. Hamisah'®* the facts were that

the plaintiff sold a picce of land in Kedah to the defendant on

162, Das, The Terrcus System in Malaya, p.8-9 and 473475,
168, 5) 1 FMSLI 290,
164, (1950) 16 M.I.J. 2
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28th October, 1944 and the defendant paid therefor the sum of
$2,000/- in Japanese currency. On 30th November, 1945 the
defendant entered into a written agreement to rescll the land to
the plaintiff after a period of three years commencing on Ist
February 1945 the agreement to become null und void if the
plaintiff failed to re-purchase at the end of three years. The
plaintiff remained in possession of the land. The plaintiff gave
evidence that it was orally agreed between the partics thut the
transfer was to be merely by way of security. The transaction
was said to be the familiar onc of jual janji. The Court of
Appeal held that the agreement formed parl of @ trans ction
which was in essence a mortgage of the land for 52.000/- and
that the plaintiffi had a right ta redeem the property irrespective
of whether or not the period within which it was specified the
loan should be repaid had expired or not.

The case of Yaacob v. Hamisah (Supra) was however not
followed in the latter case of Wong See Leng v, Saraswathy
Ammal."% In that case the defendant in reply to a claim for
certain lands brought in 1953 alleged that the lands were trans-
ferred to him as security with the option to repurchase on or
before the 31st December, 1950. The plaintiffs adopted the
facts alleged in the defence and asked for judgment for an order
for the re-transfer of the said lands on the ground that the
principle “once a mortgage always a mortgage” should be applied.
The Court of Appeal held that the English principle dealing
with clogs on the equity of redemption did not apply to a system
of registration of titles to land. Buhagiar J. in that case said:

The option given 1o the respondent to repurchase the land did
not confer on the respondent any interest in the land; she only
acquired a contractual right . . . The respondent's right is
governed by the law relating to contracts and the parties have
chosen to make time of the essence of the contract: a term not
prohibited by law. After the 31st December, 1950 the respondent’s
rights became extinct.

1G5, (1954) 20 M.L.J. 141
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Allah has no mercy on him who is not merciful
to men.

Muhammad

Bukhari, Sahih, XXIV : 15






OFFENCES-EVIDENCE-PROCEDURE
MUSLIM OFFENCES

HE Muslim jurists divide laws having regard to the question
Tof their enforceability into three classes: (1) those which con-

cern men in their social and individual existence in this world,
their object being to regulate men’s relations to and dealings among
one another; (2) laws which solely concern the spiritual aspect of
individual life, though some of them may relate to worldly transac-
tions; and (3) laws which mainly concern the spiritual aspect of
individual life, but also affect the Muslim communal life in its re-
ligious aspect. The first class includes laws relating to contracts,
transfer of property, succession, domestic relations, wrongs, crimes
and the like; since observance of laws of this kind is necessary to
the prescrvation of humanity, their enforcement has been delegated
to and is made incumbent on the community. The second class in-
cludes laws enjoining commendable acts, such as alms, superoga-
tory prayers and fasting; these are enforced by God alone by
means of spiritual rewards and punishments. The third class
includes laws cnjoining the duties of saying the five daily prayers
and the Juma'ah prayer, paying the zakat and fasting during
Ramagdan; the enforcement of these is not incumbent on the State,
but is left to the discretion of the State, which may enforce them
by disciplinary measures.!

Punishments for criminal offences are divided into two
classes: (a) hadd that is a punishment the measure of which has
been definitely fixed; and (b) ta'zir, where the court is allowed
discretion both as to the form in which such punishment is to be
inflicted and its measure. Hadd used to be prevalent in Arabia
at the time ol the preaching of Islim and the Muslim Law while
confirming it as the extreme punishment for certain crimes has
laid down conditions of a stringent nature under which such
punishments may be inflicted. These rules are so strict and

L. “Abdur Rabim, op. cit, p62.
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inflexible that only in rare cases can the infliction of hadd be
possible. Punishments by way of hadd arc of the following forms:
Death by stoning, amputation of limb or limbs, flogging by hundred
or eighty strokes. These are prescribed for the following offences:
Fornication, theft, highway robbery, drunkenness and slander
imputing inchasity.? The law of hadd has merely a historical
interest and is not enforceable in Malaysia.

Ta'zir may be inflicted for offences against human life and
body, property, public peace and tanquility, decency, morals
and religion and the nature of the sentence to be intlicted by way
of ta‘zir for particular kinds of offences may be regulated by
the Head of the State, who has absolute discretion in the matter.®

Muslims in Malaysia are subject (o the ordinary criminal law
of the land, the main part of which is contained in the Penal
Code.  The special offences relating to Muslims may be divided
into six groups: (a) matrimonial offences; (b) laws dealing
with unlawful sexual intercourse; (¢) laws concerning the con-
sumiption of intoxicating liquor; (d) laws concerning the spiritual

aspect of individual life, which also affect the Muslim communal
life; (¢) laws relating to conversion and adoption; and (f) mis-
celluncous laws relating to the teaching of Muslim doctrines and
conversion.

Muslim offences are dealt with in Selangor by the Adminis-
tration of Muslim Law Enactment, 1952 (No. 3 of 1952); in
Perak by the Muhammadan (Offences) Enactment, 1939 (No. 5 of
1939); in Negri Sembilan by the Muslim Offences Order in
Council, 1938 (No. 1 of 1938) and the Administration of Muslim
Law Enactment. 1960 (No. 15 of 1960); in Pahang by the Admi-
nistration of the Law of the Religion of Islam Enactment, 1956,
(No. 5 of 1956); in Kelantan by the Council of Religion and Malay
Custom and Kathis Courts Enactment, 1953 (No. | of 1953); in
Trengganu by the Administration of Islamic Law Enactment, 1955
(No. 4 of 1955); in Kedah by the Administration of Muslim Law
Enactment, 1962 (No. 9 of 1962); in Perlis by the Administration
of Muslim Law Enactment. 1963 (No. 3 of 1964); in Johore by

2. Ibid., p.361E
3. Ibid. p36s
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the Offences (by Muhammadans) Enactment, 1935 (Enactment
No. 47 of 1935); in Melaka by the Administration of Muslim Law
Enactment, 1959 (No. 1 of 1959); and in Penang by the Adminis-
tration of Muslim Law Enactment, 1959 (No. 3 of 1959).

Matrimonial Offences.

In Sclangor, Kelantan, Trengg: Negri Sembilan, Melaka,
Penang and Kedah a Muslim who ceases to cohabit with his wife
in the manner required by Muslim Law and, having been ordered
by the Court of the Chief Kathi or of a Kathi to resume cohabi-
tation, wilfully fails or ncglects to comply with such order is
punishable with imprisonment for a term not cxceeding fourteen
days or with linc not exceeding fifty dollars or with both such
imprisonment and fine.*

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka and Penang, any Muslim who ill-treats his wife is punish-
able with imprisonment for a term not exceeding fourteen days
or with fine not exceeding fifty dollars or with both such imprison-
ment and fine.” In Selungor, Kelantan, Trengganu, Pahang,
Negri Sembilan and Melaka, any Muslim woman who wilfully
disobeys any order lawfully given by her husband in accord-
ance with Muslim Law is punishable with a fine not exceeding
ten dollars or in the case of a sccond or subsequent offence with
imprisonment for u term not exceeding seven days or with fine
not exceeding fifty dollars; but it shall be a sufficient defence to
a prosccution that the husband has been guilty on more than one

4. Selangor Adminisiration of Muslim Law Enacuent, 1952, 5155 (1);
Kelantan Coundil of Religion and Malay Gustom and Kathis Gourts
175 () Trengganu Administration of Islamic Law
(19 Negri Sembilan Administration of Muslin
1960, 5,147 (1)1 Malacea Administration of Muslin Lat
r_.mmm.n 161 Penang Administration: of Muslim Law
Enactment, s (1); Administration of Mushim Law
Enactment, 1962, 5.145.
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occasion during the preceding year of abusing or ill-treating the
accused.®

In Selangor, Kelantan, Trengganu and Perlis it is provided
that any Muslim who having lawfully divorced his wile resumes
cohabitation with her without having pronounced a lawful rojok is
punishable with imprisonment for a term not exceeding fourteen
days (in Perlis four days) or with fine not exceeding fifty dollars
or, if his wifc was not at the time of such resumption of cohabi-
tation aware of the occurrence of the divorce with imprisonment
for a term not exceeding one month or with fine not exceeding
one hundred dollars or (in Trengganu only) with both; any
woman who abets such an offence is punishable with imprison-
ment for a term not exceeding seven days or with fine not exceed-
ing twenty five dollars or (in Trengganu only) with both.” In
Pahang, Negri Sembilan, Melaka, Penang and Kedah, the punish-
ment provided for such an offence is imprisonment for a term
not exceeding one month or a fine not exceeding one hundred
dollars or if the wife was not aware of the occurrence of the
divorce imprisonment for a term not excecding two months or a
fine not exceeding two hundred dollars; and for the woman who
abets the offence imprisonment for seven days or a finc not
exceeding five dollars.®

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis, it is provided that a person
who solemnises or purports to solemnise any marriage between

Administration of Mustim Law Enactment, 1952, s.156;
gion and Malay Custom and Kathis Courts
1 Administration of Islamic Law
Mlnnmslm\mn of the Law of the
G, s.154; Negri Sembilan Adminis-
Malacca Administration
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Kelantan Conneil of Religi
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Enactment, 1955, 136 Perlis Administration of Muslim Law Enact.
ment, 1963, s.116.
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ment,
Enactmer

8.
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tration of Muslim Law Enact-
5,149; Prn,lng Admiy n of Muslim Law Enactment,
1959, 5150; Kedah Administration of Muslim Law Enactment, 1962,
8.150.
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persons professing the Muslim religion in contravention of the
requirements of the relevant Enactment or knowingly purports
to solemnise any marriage which is void under the provisions of
the relevant Enac shall be le with impri
for a term not exceeding one month or with a fine not exceeding
one hundred dollars (in Pahang and Perlis with imprisonment for
a term not exceeding six months or with a fine not exceeding
five hundred dollars). A person who being under a duty to
report lo a Registrar any marriage or divorce wilfully neglects
or fails to do so shall be punishable with a fine not exceeding
twenty-five dollars (in Perlis alternatively to imprisonment for
a term not exceeding seven days and in Kedah to a fine not
exceeding fifty dollars or to imprisonment for a term not exceed-
ing one month); a person who wilfully neglects or fails to comply
with any requirement of a Registrar to furnish information or
to execute or sign a document lawfully necessary for the purpose
of effecting registration of a marriage or divorce, shall be punish-
able with a fine not excceding twenty-five dollars (in Perlis alter-
natively to imprisonment for a term not exceeding seven days and
in Kedah to a fine not exceeding fifty dollars or to imprisonment
for a term not cxceeding one month); and any person who makes
a false statement or declaration to a Registrar relating to a matter
required to be recorded or registered by such Registrar shall be
punishable with imprisonment for a term not exceeding one month
or with a fine not exceeding one hundred dollars (in Perlis to
imprisonment for a term not cxceeding three months or to a fine
not exceeding three hundred dollars).®

In Perak it is provided that any person failing to comply
with the duty to report a marriage or divorce shall be liable to a
fine of twenty-five dollars.!® Tt is also provided that where the
Selangor Administration of Muslim Law Enactment, 1952, 5150 and
160; Kelantan Council of Rel and Malay Custom and Kathis
Counts Enactment, 1958, 5.179 and 180; Trengganu Administration of
Islamic Law Enactment, 1955, s.187 and 138; Pahang Administation of
the Law of the Religion of Islan Enactment, 5158 and 150;
Negri Sembilan: Administration of Muslim Law Enactment, 1960, 5,153
and 154; Malacca Administration of Muslim Law Enactment, 1959, 5,150
and 151; Penang Administration of Muslim Law Enactment, 1959,
31 and 152; Kedah Administration of Muslinn Law Enactment, 1062,
s.153 and 154; Perlis Administration of Muslim Law Enactment, 1963,
5119 and 120

10. Muslim Marriage and Divorce Registration Enactment, (No. 2 of 1954),
5.6.
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marriage of two persons has been irrevocably dissolved by the
pronouncement of three divorces by the man against the woman
it shall be unlawful for such persons to cohabit as man and wife
unless the woman shall first have been lawfully marricd to some
person other than her divorced husband and such marriage shall
have been dissolved; any person who acts in contravention of
this provision shall be liuble on conviction to a fine not cxceeding
two hundred and fifty dollars and for any subsequent offence of
the same nature to a fine not exceeding five hundred dollars or to
imprisonment not exceeding a term of six months.!!

In Johore it is provided that any person whose duty is to
effect the registration of a marriage, divorce or revocation of
divorce and who omits to effeet such registration shall be liable
to a fine not exceeding fifty dollars; any person who [ to
comply with the summons of a Karhi making an enquiry into a
marriage, divorce or revocation of divorce shall be liable to a
fine not exceeding ten dollars, Where the marriage of two Mus-
lims has been irrevocably dissolved by the pronouncement of
three divorces by the man against the woman, it shall be unlaw-
ful for such persons to cohabit as man and wife unless the woman
shall first have been lawfully married {o some person other than her
divorced husband and such marriage has been dissolved and the
period of ‘idduh has elapsed; any person who acls in contravention
of this provision shall be guilty of an offence and for each first
such offence shall be liable on conviction to a fine not exceeding
two hundred and fifty dollars; and for each subsequent such
offence to a fine not exceeding five hundred dollars or to imprison-
ment not exceeding six months.!?

In Singapore penalties are provided for omission Lo register
a marriage, divorce or revocation of divorce within the prescribed
time and for failurc to comply with the summons of a Kathi
Any person other than a Registrar or a Kathi who keeps any
book being or purporting to be a register of Muslim marriages,
divorces or revocations of divorces or issues to any person any
document being or purporting to be a certificate of marriage.
divorce or revocation of divorce shall be liable to a fine not

1. Muhammadan (Offences) Enactment, 1939, s.11.
12, Muhammadan Marriage and Divorce Rvgunanon Enactment. 1935
5.7: Offences by Mubammadans Enactment
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exceeding two hundred dollars and for every subsequent offence
to a fine not exceedinig one thousand dollars and lo imprisonment
not excecding six months. Any person who (a) solemmnizes any
marriage between Muslims in contravention of the provisions of
the Muslims Ordinance; or (b) registers any marriage, divorce
or revocation of divorce effccted between Muslims in contraven-
tion of the provisions of the Ordinance shall be guilty of an offence
and shall be liable on conviction to a fine not exceeding five
hundred dollars or to imprisonment for a term ot exceeding
six months or to both such fine and imprisonment.**

Unlawful Sexual Intercourse.

The Penal Code punishes the offence of rape, incest, un-
natural offences, gross indecency, kidnapping from lawful
guardianship, and enticing a married wontan; and such provisions
apply to Muslims. So too the provisions relatling to offences
against women and girls in the Women's Charter, 1961, and in
the Women and Girls Protection Enactmcents apply to Muslims,
The Penal Code does not, as it does in India, punish the offence
of adultery.'

It has been held that a Muslim married woman is not exempt
from a prosecution for bigamy (Reg. v. Rabia)'™; and that a
Muslim convert may be guilty of bigamy if he marrics while his
Christian wife is still alive (P.P. v. White).'"» 1In the case of
Ghouse v. Rex'® it was held that a Muslim girl when she reaches
puberty is free from lawful guardianship and therefore cannot be
Kidnapped from lawful guardianship cven though she is under
sixteen ycars old but this case has not been followed in D.P.P. v.
Abdul Rahman'® where it was held that 2 man can be guilty of
the offence of taking or enticing a Muslim female under the age
of sixteen years even though she has reached the age of pubcrly,
as her father is still her lawful dian under the G p
of Infanis Ordinance.

In Sclangor, Kelantan, Mclaka, and Penang it is provided

13,
"

Muslims Ord

" Singapore Gap. 110 of 1871

: Women and Gitls Protec.

tion Enactments: F.M.S. Gap. 136 of 1935, Singapore Cap. 33 of 1955

15. a. (1889) 4 Ky. 513; b. (1940) O M.LJ. 214. A contrary opinion has
been given in the Privy Council case of Attorney-General of Ceylon
v. Reid (1965) 2 W.LR. 671

16, (1946) 12 M.L.J. 36.

17, (1968) 29 M.LJ. 2
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that any Muslim who shall be guilty of illicit intercourse, that is,
sexual intercourse not amounting 1o rape between any male and
any female who is not his wife or whom he is forbidden by
Muslim Law to marry, shall be guilty of an offence, whether or
not the other party to such illicit intercourse professes the Muslim
religion, and shall be punishable with imprisonment for a term
not exceeding six months or with a fine not exceeding five hundred
dollars. There are similar provisions in Pahang but “illicit inter-
course” is not there defined. It is further provided that whoever
has sexual intercourse with a person who is or whom he knows
or has reason (o belicve that he is forbidden by the Muslim Law
to marry commits incest,  Whoever commits incest, whether male
or female, shall, if by reason of consanguinily or fosterage, be
punishable with imprisonment for a term not exceeding six
months; or if by reuson of aflinity be punishable with a term of
imprisonment not cxceeding six months or with a fine not exceed-
ing two hundred and fifty dollurs.’®

In Negri Sembilan and Kedah it is provided that any male
Muslim who hus sexual intercourse with a woman professing
Islam who is or whom he knows or has reason to believe to be,
the wifc of another man, such sexual intercourse not amounting
to the offence of rape, is guilty of the offence of fornication and
shall be liable on conviction to imprisonment for a term not
exceeding six months or to a fine not exceeding five hundred
dollars (in Kedah to imprisonment for a term not exceeding one
year or to a line not exceeding one thousand dollars); a woman
convicted of being a participant in such an offence shall be liable
to a term of imprisonment not exceeding three months or to a
fine not exceeding two hundred and fifty dollars (in Kedah to
imprisonment for a term not exceeding six months or to a fine
not exceeding five hundred dollars). A male Muslim who has
sexual intercourse with a woman who is not the wifc of some
other man, such sexual intercourse not amounting to the offence
of rape, is guilty of the offence of fornication and on conviction

18, Selangor Administration of Muslim Law Enactmens, 1952, s.158 (8);
Kelantan Conneil of Religion and Malay Custom and Kathis Courts
Enactment, 105 lacca Administration of Muslim Law
Enactment, Penang Administration of Muslim Law
Enactment, 1950, 5.150(3); Pahang Administration of the Law of the

Religion of Islam Enactment, 1936, s.156 (%) and 157,
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shall be liable to imprisonment not exceeding three months or to
a fine not exceeding two hundred and fifty dollars (in Kedah
five hundred dollars); any woman who is found guilty of being
a participator in such offence shall be liable to a term of imprison-
ment not exceeding three months or to a fine not cxceeding one
hundred dollars (in Kedah two hundred and fifty dollars).*®

In Negri Sembilan it is provided that any person who has
sexual intercourse with a person whom he is forbidden to marry
under the Muslim Law by reason of affinity is guilty of the offence
of incest. A male person who is convicted of such an offence
shall be liable to imprisonment for a term not exceeding six
months or to a fine not exceeding two hundred and fifty dollars;
any woman who is convicted of being a participant in such an
offence shall be liable to the same punishment.*

In Kedah it is provided that any person who has sexual
intercourse with a person whom he is forbidden to marry under
the Muslim Law is guilty of the offence of incest. A male person
who is guilty of such an offence shall be liable to imprisonment
for a term not exceeding two years or to a fine not exceeding
one thousand dollars or to both; any woman who is convicted of
being a participator in such an offence shall be liable to the
same punishment.?!

In Sclangor, Kelantan, Pahang, Negri Sembilan, Melaka,
Penang and Kedah it is provided that any male Muslim who is
found in retirement with and in suspicious proximity to any woman,
whether or not professing the Muslim religion, other than a
woman whom by reason of consanguinity, affinity or fosterage he
is forbidden by Muslim Law to marry, shall be guilty of kheluat
(or in Kedah bersunyi sunyian). In Selangor, Negri Sembilan,
Melaka, Penang and Kedah, a person guilty of kheluat (in Kedah
bersunyi sunyian) is punishable with imprisonment for a term not
exceeding two months or with a fine not exceeding two hundred
dollars or in the case of a second or subsequent offence, with
imprisonment for a term not exceeding three months or with a
fine not exceeding three hundred dollars; any female Muslim who

19. mbi tration of M:
K hh AAhmmi of Muslim 1.
20. Negri Sembilan Administration of Muslim Law Enactment, 1960, s151.

21. Kedah Administration of Muslim Law Enactment, 1962, 5.152.
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abets the offence of kheluar (in Kedah bersunyi sunyian) and any
female Muslim who is found in retirement and in suspicious
proximity to any person who does not profess the Muslim reli-
gion shall be punishable with the like penalty as is provided for
the offence of kheluat (or bersunyi sunyian)® Power is given
in Selangor, Negri Sembilan, Melaka, Penang and Kedah to the
President of the Majlis to order any female found guilty of such
an offence to be committed to a home approved by the Majlis
for such term not exceeding six months as the President shall
consider appropriate.?®

In Kelantan the punishment for kheluat is imprisonment for
a term not exceeding onc month or a fine not exceeding one
hundred dollars or for the second or subsequent offence, imprison-
ment for a term not exceeding two months or a fine not exceeding
two hundred dollars. Any female Muslim who abets such an
offence or who is found in retirement with and close proximity
to any man who does not profess the religion of Islim shall be
punished with imprisonment for a term not excceding fourteen
days or with a fine not exceeding fifty dollars or in the case of a
second or subsequent offence with imprisonment for a term not
exceeding one month or with a fine not exceeding one hundred
dollars.**

In Trengganu it is provided that any male Muslim who is
found in retirement with and close proximity to any woman or is
found in any place in suspicious proximity to any woman, whether
or not professing the Muslim religion, other than his wife or

Selangor Administration ol \lmluu Law Lll.\(lmu\[ 1952, s.1 (as
amended by the of Muslim La ) Enact-
ment, Kelantan Council of Religion T M alay Custom and
Kathis Courts Enactment, 1958, s177; Puhang \dmmhlratmn of the
Law of the Religion of Tslam Enactment, 1956, Negri Sembilan
Administiation of Muslim Law Enactment, 1960, Malacca Admin-
istration of Muslim Law Enactment, 18; Pe enang Administra-
tion of Muslim Law Enactment, 1959, .14 Kedah Administration of
Muslim Law Enactment, 1962, s.149.

23 Selangor Administration of Muslim Law Enactment, 1952, s157 (-
Negri Sembilan Admi ation of Muslim Enactment, 1960
S140(11; Malacca Administration of Muslim Law Enactment,
5.148 (4 Penang Administration of Muslim Law Enactment,
5149 (1): Kedah Administration of Muslim Law Enactmenr,

5.1

24. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 5,177
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woman who by reason of consanguinity, affinity or fosterage he
is forbidden by Muslim Law to marry shall be guilty of kheluat
and shall be liable to be punished with imprisonment for a term
not exceeding one month or with a fine not exceeding one hundred
dollars or in the case of a second or subsequent offence, with
imprisonment for a term not exceeding two months or with a
fine not exceeding two hundred dollars or with both such imprison-
ment and fine. Any female person who is found in retirement with
and suspicious proximity to any man or is found in any place
in suspicious proximity to any man, whether or not professing
the Muslim religion, other than her own husband or a male
person whom by reason of consanguinity, affinity or fosterage
she is forbidden by the Muslim Law to marry, shall be guilty of
kheluat and shall be liable to be punished with imprisonment for
a term not exceeding one month or with a fine not exceeding
one hundred dollars or in the case of a seccond or subsequent
offence, with imprisonment for a term not exceeding two months or
with a fine not exceeding two hundred dollars or with both such
imprisonment and fine. The Court may in lieu of or in addition
to any other such punishment order that any female found guilty of
the offence of kheluat be committed to a home approved by the
Department of Religious Affairs for such time, not exceeding
six months, as to the Court may seem fit.*®

In Kelantan it is provided that any person not professing
the Muslim religion who abets any person who to his knowledge
professes the Muslim religion in the offence of kheluat shall be
guilty of abetment of the offence.®

In Perak it is provided that any Muslim who shall take or
entice any Muslim girl as yet unmarried out of the keeping of her
parents or guardians or of any person having the care of her on
their behalf, shall on conviction be liable to imprisonment for a
term not excceding one year and shall also be liable to a fine
which may extend to twice the amount of the mas-kahwin normally
paid on the marriage of a girl of her class. Any Muslim girl as
yet unmarried who shall abscond from lawful guardianship in

25, Trengganu Admi ion of Islamic Law 1955, 5.135
26. Kelantan Council of Religion and Malay Custom and Kathis Courts
Tnactment, 1958, 8.197; Sec on the constitutionality of this provision a

Note in 1962 M. L.]. at p. div.
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order to lead an immoral life shall for the first offence be liable
on conviction to imprisonment for a term not cxceeding three
months and for any sul offence to impris for a
term not exceeding six months. The Enactment also deals with
the offences of adultery, incest and kheluat. Any Muslim who has
sexual intercourse with a Muslim woman who is or whom he
knows or has reason to believe to be the wife of another man,
such sexual intercourse not amounting to rape, is guilty of the
offence of adultery and shall be liable on conviction to imprison-
ment for a term not cxceeding one year and shall also be liable
to a fine not exceeding five hundred dollars; any woman convicted
of being a participator in such an offence shall be liable to
imprisonment for a term not exceeding six months or to a fine
not exceeding two hundred and fifty dollars, Any Muslim who
has sexual intercourse with a person whom he is and whom he
knows or has rcason to belicve that he is forbidden by Muslim
Law to marry by reason of consanguinity, fosterage or affinity, is
guilty of the offence of incest; if the act is incest by reason of
consanguinity or of fosterage, the male person shall be liable on
conviction to imprisonment for a term not exceeding five years
and any woman convicted of being a participator in such act
shall be liable to the like penalty; where the act is incest by reason
of affinity, the male person shall be liable to imprisonment for
a term not exceeding six months or a fine not excceding two
hundred and fifty dollars and any woman convicted of being a
participator in such act shall be liable to the like penalty. Any
Muslim male who is found in retirement alone with and in sus-
picious proximity to any Muslim woman whom he knows he is
not forbidden by Muslim Law to marry by reason cf consanguinity
or of fosterage or of affinity or with any woman not being a
Muslim is guilty of the offence of kheluar and shall be liable on
conviction to imprisonment for a term not cxceeding three months

or to a fine not excceding one hundred dollars. Any Muslim
woman convicted of being a participator in the offence of kheluat
shall be liable to imprisonment for a term not cxcceding one
month or a fine not exceeding fifty dollars; and any Muslim
woman who is found in retirement alonc with and in suspicious
proximity to any male not being a Muslim shall be liable on
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conviction to imprisonment for a term not exceeding six months
or to a fine not exceeding fifty dollars.*”

In Perlis it is provided that any Muslim who has illicit inter-
course with another person not lawfully married to him (whether
or not such other person professes the Muslim religion) shall
be liable to imprisonment for a term not exceeding one year and
shall also be liable to a fine not exceeding one thousand dollars
or to both. Any Muslim who has sexual intercourse with a
person whom he is or knows or has rcason to belicve that he is
either absolutely or conditionally forbidden by the Muslim Law
to marry commits incest; if a person commits incest with another
person whom he is and knows or has reason to belicve that he
is absolutely forbidden to marry under Muslim Law he shall be
liable on conviction to imprisonment for a term not exceeding
five years and a woman convicted of being a participator in such
act shall be liable to imprisonment for a term not cxceeding one
year; if a person commits incest with another person whom he
is and knows or has reason to believe that he is conditionally
forbidden to marry under Muslim Law he or she shall be liable
to imprisonment for a term not exceeding six months or to a fine
not exceeding two hundred and fifty dollars.  Any Muslim male
person who is found in retirement with and in suspicious proximity,
to any woman (whether or not professing the Muslim religion)
other than his wife or a woman whom by reason of consanguinity
or affinity or fosterage he is forbidden by Muslim Law to marry,
shall be guilty of khalwar and shall be liable to imprisonment
for a term not exceeding four months or to a fine not excecding
two hundred dollars or in the case of a sccond or subscquent
offence to imprisonment for a term not exceeding six months or
to a fine not exceeding four hundred dollars. Any Muslim
female person who is found in retirement with and in suspicious
proximity to any man (whether or not professing the Muslim
religion) other than her husband or a man whom by reason of
consanguinity, affinity or fosterage she is forbidden by Muslim
Law to marry, shall be guilty of an offence and be liable to
imprisonment for a term not exceeding four months or to a fine
not exceeding two hundred dollars or in the case of a second

27. Perak Muhammadan (Offences) Enactment, 1939, 56 — 9
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or | offence to impri: for a term not exceeding
six months or to a fine not exceeding four hundred dollars. The
President of the Majlis may order any female person guilty of
such an offence to be itted to a home app) d by the
Maijlis for such period not exceeding six months as the President
may consider appropriate.28

In Johore it is provided that any Muslim who has sexual
intercourse with a person whom he is and whom he knows or has
reason to believe that he is forbidden by the Muslim Law to
marry by reason of consanguinity or fosterage or affinity is guilty
of the offence of incest; if the act is incest by reason of
consanguinity or fosterage, the person shall be liable on convic-
tion to imprisonment for a term not exceeding five years and
any woman convicted of being a participator in such act shall be
liable to imprisonment for a term not cxceeding one year; if the
act is incest by reason of affinity, the person shall be liable on
conviction to imprisonment for a term not exceeding six months
or to a fine not exceeding two hundred and fifty dollars and
any woman convicted of being a participator in such act shall
be liable to the like penalty. Any Muslim who has sexual inter-
course with a Muslim woman who is or whom he knows or has
reason to believe to be the wife of another man, such sexual
intercourse not amounting to the offence of rape, is guilty of
the offence of adultery and shall be liable on conviction to impris-
onment for a term not exceeding one year and shall also be
liable to a fine not exceeding two hundred and fifty dollars;
any Muslim woman convicted of being a participator in such an
offence shall be liable to imprisonment for a term not exceeding
six months. Any Muslim woman who leads an immoral life
by becoming a prostitute or cohabiting with a man to whom she
is not marricd, shall be guilty of an offence and on conviction
shall be liable for a first offence to imprisonment for a term not
exceeding one month and for each subsequent offence to imprison-
ment for a term not exceeding three months.2® In the case of

28, Perlis Administration of Muslim Law Enactment, 1968, s.115, 117

24, Johore Offences by Muhammadans Enactment, 4, 6 and 7.
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Anchom binte Lampong v. P.P* the Court of Appeal in Johore
rejected an argument that the Muslim Offences Enuctment was
ultra vires the Constitution of Johore as it purported to revise or
amend the Muslim Law, which was declared by that Constitution
to be an immutable part of the law of the State.

There are no special provisions for the punishment of offences
relating to unlawful sexual intercourse committed by Muslims in
Singapore.

Consumption of Intexicating Liquor.

In Seclangor, Kelantan, Pahang, Negri Sembilan, Melaka,
Penang and Kedah it is provided that any Muslim who in any
shop or other public place purchases or sells or consumes any
intoxicating liquor shall be punishable with a fine not exceeding
twenty-five dollars; and any Muslim who consumes any intoxicat-
offence to a fine not exceeding fifty dollars. In Trengganu it is
provided that any Muslim who sells or purchases any intoxicating
liquor shall be liable to be punished with a fine not exceeding
twenty-five dollars; and any Muslim who consumes any intoxicat-
ing liquor shall be liable to be punished with a fine of not less
than cighty dollars or for a second or subsequent offence to a fine
not less than one hundred dollars. In Perlis it is provided that
any Muslim who T sells, keeps or any intoxicat-
ing liquor shall be liable to a fine not exceeding twenty-five dollars
or in the case of a second or subsequent offence to a fine not
exceeding fifty dollars. Tn all the States it is provided that where
any person has sold any intoxicating liquor in his capacity as
employee of another person, his employer shall be presumed to
have abetted such offence and to have caused its commission
by such abetment unless he proves that such offence was com-
mitted without his authority, knowledge or consent and that he
had taken all reasonable steps to prevent its commission. The
punishment for abetment of an offence relating to the purchase
sale or consumption of intoxicating liquor is the same as for the
offence. In Selangor it is provided that it shall not be an offence
for any person to purchase or sell intoxicating liquor ay agent for

30, (1910) M.LJ. 22
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a principal who does not profess the Muslim religion.3!

In Johore the Excise Enactment provides that no person
holding a licence to sell by retail any intoxicating liquor for
consumption on the premises shall permit any Muslim other than
a public servant in the bona fide exercise of his duty to enter
upon the premises so licensed; and it is further provided that
every Muslim found upon premises so licensed shall be presumed
to have entered thereon with the permission of the holder of the
licence until the contrary is proved.?

In Perak, Selangor, Negri Sembilan, Pahang and Kedah
under the provisions of the Excise Rules, 1923, licences for the
sale by retail of liquor are issued subject to the special condition
that no liquor the sale whereof would but for the licence be an
offence under the Excise Enactment shall be sold to any Malay
or person known to be a Muslim except with the previous consent
of the officer empowered under the Excise Enactment to issue
and public house licence or licences for the sale of
intoxicating liquors for consumption on the premises are issued
subject to the special condition that no liquor the sale whereof
would but for the licence be an offence under the Excise Enact-
ment shall be sold to any Malay or person known to be a Muslim.
It is further provided that no female shall be employed in any
capacity in any part which is open to the public of any licensed
public house. 3

Spiritual Aspects of Individual Life also Affecting Muslim Com-
munal Life.
(i) Friday Prayers.

31 Sclangor Administration of Muslim Law Enactment, 1 151 and
154; Kelantan Council of Religion and Malay Custom and Kathis
Courts Enactment, 1953, s.1 g Administration of the
Law of the Religion of Islam Enactment, 1956, s149 and 151; Negri
Sembilan Administration of Muslim 1aw Enactment, 1960, 5143 and
146; Mala Administration of Muslim Law Enactment, 1959, 5142
and 145; Penang Administration of Muslim Law Enactment, 1959,
s.144 and 147; K i if

144 and 146; Tr igganu Administration of Islamic Law Emactment,

30 and 132; Perlis Administration of Muslim Law Enactment,
32,
38,

e
ment) Ordinance, 105 (l\n 40 of 1955 ,)
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In Selangor and Pahang it is provided that any male of the
age of lifteen years or over who fails to attend prayers on Friday
at @ mosque shall unless his absence is excusable under Muslim
Law be punishable with a fine not exceeding twenty-five dollars.*

In Kelantan it is provided that any male of the age of fifteen
years or over who fails to attend prayers on Friday at the mosque
of the mukim where he resides, unless he has been given permis-
sion to attend another mosque shall be punishable with a fine not
cxceeding ten dollars. It is provided that no offence shall be
committed il (a) his attendance is prevented by rain or (b) his
place of residence is more than three miles by the nearest route
from a mosque or (c) less than forty male Muslims aged fiftecn
years or over or such lesser number as the Ruler may prescribe
as the number in whose presence Friday prayers may be performed,
reside in the mukim where he is then; or (d) he has been excused
attendance by the pegawai masjid of the mukim in which he
ordinarily resides or then is, on the grounds of sickness or absence
from his ordinary place of residence.®

In Trengganu it is provided that cvery rmukallaf (that is
every male Muslim who has attained the age of majority and
who is not mentally defective or deaf or blind) who fails to
attend prayers at a mosque on Friday shall be liable to be punished
with a fine not exceeding twenty-five dollars. It is provided that
no offence shall be committed by such person if (a) his attend-
ance is prevented by rain; (b) his place of residence is more
than three miles by the nearest route from a mosque; (c) less
than forty mukallaf or such lesser number as the Ruler may
prescribe as the number in whose presence Friday prayers may
be performed, reside in the mukim in which he then is; or (d) he
is absent on grounds of sickness, absence from his ordinary place
of residence or other lawful ground:

In Negri Sembilan it is provided that any male who has
attained the age of fiftecen years who fails to attend mid-day
prayers on Friday in the mosque of a kariah in which he ordinarily

r Administration of Muslim La 1052, 5.150; Pahang
Administration of the Law of the Religion of Islam Enactment, I
5.148.

Kelantan Council of R¢
Enactment, 1953, s.171.
Trengganu Administration of Tslamic Law Enactment, 1955, 5,120,

om and Malay Custom and Kathis Courts

&
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resides shall be guilty of an offence punishable with a fine not
exceeding twenty-five dollars. No offence shall however be com-
mitted by any such person if (a) his attendance is prevented by
rain; (b) his place of residence is more than three miles by the
nearest route from a mosque; and (c) he is sick, absent from
his ordinary place of residence or prevented from attending by
other grounds lawful according to Muslim Law.*"

In Mclaka, Penang and Kedah it is provided that any male
who has attained the age of fifteen years who fails to attend mid-
day prayers on Friday at a mosque of a karigh in which he
ordinarily resides shall be guilty of an offence punishuble with
a line not exceeding twenty-five dollars, No offence shall how-
ever be committed by any such person if (a) his attendance is
prevented by rain; (b) his place of residence is more than three
miles by the nearest route from the mosque; (¢) less than forty
male Muslims aged fifteen or over or such lesser number as the
Yang di-Pertuan Agong (or in Kedah the Ruler) may prescribe
as the number in whose presence Friday prayers may be per-
formed reside in the kariah in which he then is; or (d) he is sick,
absent from his ordinary place of residence or prevented from
attending by other grounds lawful according to Muslim Law.*

In Perak, it is provided that any male person over the age
of fifteen years residing within three miles of a mosque, who with-
out reasonable excuse to be communicated at the earliest possible
moment to the nearest mosque official, shall fuil to attend prayers
at such mosque on every Friday or who shall fail, except with the
permission of a Mosque Official, to remain in the mosque to hear
the teaching of the Imam or ‘Ulama whether such teaching is
imparted before or after salam shall be liable on conviction to a
fine not exceeding five dollars.

In Perlis it is provided that any male person of the age of
cighteen years or over who fails to attend prayers on Friday at a
mosque shall be punished with a fine not exceeding twenty-five
dollars, but no offence shall be committed by any such person

87. Negri Sembilan Administration of Muslim Law Enactment, l"ul) 5142
38, Malacca Adminishiation of Muslim Law Enactment, 1959, 5.1
Penang Administration of Muslim Law Enactment, 1959, s HS
Kedah Administration of Muslim Law Enactment, 1962, 5148,
Perak Muhammadan (Offences) Fnactment, 1089, 5.8
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il his failure to attend such prayers is excusable under Muslim
Law.®
(ii) [asting in Ramadan.

in Sclangor, Kclantan, Irengganu, Melaka and Penang, it
is provided that any Muslim who shall during the hours of day-
light in the month of & dan p tor i di con-
sumption or sell to a person professing the Muslim religion for
immediate consumption or consume any food, drink or tobacco,
shall be punishable with a fine not exceeding twenty-five dollars
or in the case of a second or subsequent olfence to a fine not
exceeding fifty dollars. Where any person has in contravention
of such stutulory provision sold any article in his capacity as
cmployce ol another person, his cmployer shall be presumed
0 have abcited such otfence and to have caused its commission
by such abctment unless he proves that such offence was committed
without his authority, knowledge or consent and that he had
taken all reasonable steps to prevent its commission; and the
cmployer shall be liable for such abetment to the same punish-
ment as the principal offender.4!

In Pahang it is provided that any Muslim not being permitted
to break fast who shall during the hours of daylight in the month
of Ramadan purchase for immediate consumption or sell to
person professing the Muslim religion for immediate consumption
or consume in any shop or other public place any food, drink,
tobacco or other thing shall be punishable with a fine nol
exceeding twenty-five dollars or in the case of a second or sub-
sequent offence with a fine not exceeding fifty dollars. Where
any person has in contravention of such statutory provision sold
any article in his capacity as employee of any other person, his
employer shall be presumed to have abetted such offence and to
have caused its commission unless he proves that such offcnce
was committed without his authority, knowledge or consent and

10. Perlis Administration of Muslim Law Enactment, 1963, s.111.

1. Selangor Administration of Muslim Law Enactment, 1952, 5,152 and
154; Kelantan Council of Religi Malay Custom and Kathis
Courts Enactment, 1933, | rengganu Administration of
Islamic Law Enactment, 19 132 Malacca Administration
of Mustim Law Enacunent, 1959, ; Penang Administration
of Mudtim Law Enactment, 1959, 5145 and 147,
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that he had taken all reasonable steps to prevent its commission.**

In Negri Sembilan it is provided that any Muslim who shall
during the hours of daylight in the month of Ramadan consume
any food, drink or tobacco shall be guilty of an offence punish-
able with a fine not exceeding twenty-five dollars or in the case
of a second or subsequent offence with a fine not exceeding
fifty dollars.*

In Kedah it is provided that any Muslim who shall during
the hours of daylight in the month of Ramagdan sell any food,
drink or tobacco lo a person professing the Muslim religion for
immediate consumption or who being obliged under the Muslim
Law to fast during the hours of daylight in the month of
Ramadan shall openly in any public place consume any food,
drink or tobacco shall be guilty of an offence and shall be liable
to a fine not excecding twenty-five dollars or in the case of a
second or subsequent offence, ta a fine not exceeding fifty dollars.
Where any person has in contravention of the statutory provisions
sold any article in his capacity as employce of another person, his
cmployer shall be presumed to have abetted such offence and to
have caused its commission by such abetment unless he proves
that such offence was committed without his authority, knowledge
or consent and that he has taken all reasonable steps to prevent
its commission.**

In Perak it is provided that no Muslim shop-keeper or retail
trader shall during the month of Ramadan between half an hour
before sunrise (pajar siddik) and the hour of sunset supply to
any Muslim any article of cooked food or any article of drink
or any tobacco or cigarettes for i di ion; a person
contravening such provisions shall be liable on first conviction to
a finc not excecding two dollars and on a second or subsequent
conviction to a fine not exceeding ten dollars unless in either
case he proves that the purchaser obtained the food, drink, tobacco
or cigarettes under false pretences. Whenever it is proved that
any person cmployed by a Muslim shop-keeper or retail trader

42, Pahang Adminj
1956, 150 and 1

43, Negri Sembilan Administration of Muslim Law Enactment, 1960, s.144.

S.146 refers o the ahetment of sale but 5144 does not make the sale

of any article 10 a Muslim during Ramadin an offence.

Kedah Administration of Muslim Law Enactment. 1962, 5,145 and 146,

ration of the Law of the Religion of Islam Enactment,

44,

3
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has during the month and between the hours specified sold to
any Muslim any such article for immediate consumption, such
shop-keeper or retail trader shall be deemed to have commitied
the offence unless he proves that the sale was effected without
his knowledge or consent and that he had taken all reasonable
steps to ensurc due compliance with the provisions of the Enact-
ment, It is also provided that any Muslim who in the month
of Ramadan between half an hour before sunrise and the hour
of sunset does in any public place or in any place to which the
public or any class of the public has access any act which con-
travenes the provisions of Muslim Law relating to fast in the
month of Ramadan shall be liable on first conviction to a fine not
exceeding two dollars and on a second or subsequent conviction
to a fine not exceeding ten dollars.*

In Perlis it is provided that any Muslim who not being
permitted to break fast during the hours of daylight in the month
of Ramadan consumes during those hours any food or drink
or smokes tobacco shall be liable to a fine not exceeding twenty-
five dollars or in the case of a second or subsequent offence to
a fine not exceeding fifty dollars.i®

(iii) Non-payment of Zakat and Fitrah.

The payment of zakar is one of the five fundamental prin-
ciples of Islim. According to the ShafiT School only Muslims
are liable to pay zakar and zakat is payable on the following
kinds of property: (a) crops of the ficld which are planted for
food; (b) fruil for example, grapes and dates; (c) camels,
cattle, sheep and goats; (d) silver, and (e) merchandlsc On the
first two classes the zakar is to be paid at once on the harvest,
on the last three after one year’s uninterrupted possession; a
condition for liability to zakar is the possession of a certain
minimum (nisab). Zakar ul-fitr or firah is the obligatory gift
of provisions at the end of the month of Ramadan, which is
payable according to the tradition of the Prophet. It is obliga-
tory and has to be given by every free Muslim for himself and
all persons whom he is legally bound to support; a man is exempt-
ed only if he does not possess more than the bare necessitics of

45. Perak Muhammadan (Offences) Enactment, 1939, 518 and 15,
46. Perlis Administration of Muslim Law Enactment, 1963, 5.118,



436 ISLAMIC LAW IN MALAYA

lite for himsell and his family. It is permitied according 1o the
Shafi‘i School to hand the zakar and fitrah direct to the persons
who have claims to it; it is however preferable to hand it to
the Muslim authoritics for regulated distribution. If the zakar
is collected by the Government, a person is bound 1o pay it to
the collector (‘amil), even if there is no guarantee of its proper
distribution.  According to the Shafi't School the right of the
Government to demand the zakar is however limited to the so-
called zahir properties that is the openly visible articles of the
first three categories, in the case of which the collector (‘amil)
can fix the amount of the zakar from his own observation; the
so-called bagin properties, on the other hand, that is the hidden
articles of the last two categories, are expressly withdrawn from
this control and the zakar from them is left entirely to the con-
science of the individual. Some authoritics regard jigrah as
similar to zakar from hidden articles; while others regard fitrah
as similar to zakar from visible articles and hold that figrah should
be paid to the authorities of the State; and even il such zakar
is distributed by the person himself, he should pay it to the State
authoritics when it is demanded by them. According to the later
view of Imim Shafi'T such zakar can be distributed by the person
who is bound to pay it. It is gencrally accepted that zakar or
fitral should be paid when payment is demanded by the Ruler
and it is lawful to punish a person who refuses to pay such
zakar or fitrahA*

The States of Malaya are among the few Muslim States which
have regulated the collection of zakar and fizrah. Collection of zakat
by the States of Malaya commenced about fifty years ago. The
first State to bring it under State control was Trengganu when the
Department of Religious Affairs under the direct command of the
Mentri Besar organized the collection and disbursement of these
funds. In 1915 Kelantan adopted this system, followed by Perlis
in 1930, Johore in 1934 and Kedah in 1936. Collection by the
States which comprised the then Federated Malay States was
regulated more recently, the latest being Negri Sembilan as
recently as 1957.

In Selangor it is provided that the Majlis Ugama Islam dan

47. Nawawi, opcit, pROf: Sh. 'Ata-Aldh, Revival of Zakil
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‘Adat Istiadar Melayu shall have the power and shall be under
the duty to collect on behalf of the Ruler all zakar and fifrah
payable in the State in accordance with Muslim Law and to dis-
pose of such zakat and fifrah as it may, with the approval of the
Ruler, direct. Zakat is defined as the tithe of certain property
payable annually in accordance with the Muslim Law. Fitrah
is defined as thc amount of rice payable under Muslim Law
annually by a Muslim at the end of the month of Ramadan to be
used for religious or charitable purposes recognised by Muslim
Law. The Majlis is given power with the approval of the Ruler
to make rules for the collection, administration and distribution
of zakar and fifrah. Such rules may prescribe the amount of
zakat and fifrah to be paid, the method of collection and the
appointment of collectors and prescribe penalties for the collec-
tion or payment of zakar and fitrah by or to unauthorised persons.
Any person may make an objection to the Majlis against any
demand for payment by him of zakar or fifrah; the Majlis shall
consider such objection and may order that such person shall
pay the amount of zakdr and firrah demanded or such lesser sum
as to the Majlis shall seem proper or may order that such person
shall not be liable in one or more years to pay zakat or fitrah
or cither.  The decision of the Majlis on such objection shall be
final and shall not be called in question in any court. Any
Muslim who being liable to pay any zakai or fifrah and having
failed to procure the cancellation or modification by the Majlis
of such liability, refuses or wilfully fails to pay the sume and any
Muslim who incites or persuades any person professing the
Muslim religion to refrain from paying zakat or firrah shall be
punishable with imprisonment for a term not exceeding seven
days or with a fine not exceeding one hundred dollars. A con-
viction for non-payment of zakat or fitrah shall not operate to
extinguish the debt and any zakar or fifrah due by any person
or the value of the same may be recovered as if the rice, padi,
animals or money in question had been ordered to be paid to the
Maijlis by a lawful order of the Court or as if the value thereof
were recoverable as a fine.®®

48. Selangor Administration of Muslim Law Enactment, 1952, 5,107 — 109

and 178, as amended by the Administration of Muslim Taw (Amend-
ment) Enactment. 1961, (No. 7 of 1961).
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In Perak the Bait ul-Mal, Zakat and Fitrah Enactment,
1951, provides that the Majlis Ugama Islam dan ‘Adat Melayu
shall collect zakar and figrah from all persons in the State liable
under Muslim Law to pay the same and from all persons liable to
pay zakdat in respect of property within the State. Zakat is
defined as a gift required to be made by a Muslim out of his
property and income in accordance with Muslim Law. Fifrah is
defined to mean the amount of rice payable under Muslim Law
annually by every Muslim at any time during the month of
Ramadan and until the Hari Raya Fitrah Sermon in the month
of Shawal. No person shall collect, receive or accept zakat or
figrah from any person, save on behalf and with the authority
of the Majlis, but it is provided that no person shall commit
an offence if the giver of the fifrah shall have already paid the
fitrah payable to an authorized collector. No person shall pay
zakat or fitrah to any person other than a person authorized by
the Majlis. It is provided that the collection of zakar and fitrah
by the Majlis shall in all respects be in accordance with the
provisions of Muslim Law as administered in the State or as
declared by the State Executive Council after receiving the advice
of the Majlis thereon; and the Majlis shall hold all property
collected as zakat and fitrah and deal with the same according
to the Muslim Law or any rules made under the Enactment.
Power is given to the State Executive Council after consultation
with the Majlis, to make rules for the calculation, collection,
division and distribution of zakar and fitrah and to provide
penalties for non-payment of zakat and fifrah and for unauthorized
receipt or payment of zakar and fifrah.A®

In Negri Sembilan it is provided that the Majlis Ugama
Islam shall have power to collect on behalf of the Ruler zakar
and fitrah payable in the State in accordance with Muslim Law
but no such power shall be exercised by the Majlis until a reso-
lution to that effect has been passed by the Majlis and approved
by the Ruler. The definition of zakar follows that in Selangor
but fitrah is defined as the amount of rice or its equivalent value
in money payable under the law of the Muslim religion annually
by a Muslim at the end of the month of Ramadan to be used for

49, Perak Bait-ul-Mal, Zakat and Fitrah Enactment, 1951, (No. 7 of 1951),
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religious or charitable purposes recognised by Muslim Law.
Power is given to the Majlis with the approval of the Ruler to
dispose of any zakat or fitrah collected in accordance with Mus-
lim Law. The Majlis may make rules for the collection, admin-
istration and distribution of zakat and figrah. Such rules may
prescribe the amount of zakar and fifrah to be paid, the method
of collection, and the appointment of agents for their collection
and prescribe penalties for the collection or payment of zakat and
fitrah by or to unauthorized persons. Any person may make
objection to the Majlis against any demand for payment by him
of zakat or fitrah. The Majlis shall consider such objection and
may order that such person shall pay the zakar or fitrah demanded
or such lesser sum as to the Majlis shall seem proper or may
order that such person shall not be liable in one year or more
years to pay zakat and fifrah or either. The decision of the
Maijlis on such objection shall be final and shall not be called in
question in any court. Any Muslim who being liable to pay any
zakat or figrah and having failed to procure the cancellation or
modification by the Majlis of such liability refuses or wilfully
fails to pay the same shall be guilty of an offence and shall be
liable to be punished with imprisonment for a term not exceed-
ing seven days or with a fine not exceeding one hundred dollars.
A conviction for non-payment of zakar or fitrah shall not operate
to extinguish the debt and any zakat or fitrah due by any person or
the value of the same may be recovered as if the rice, padi,
animals or money in question had been ordered to be delivered
to the Majlis by a lawful order of a court or as if the value
thereof were recoverable as a fine5®

In Pahang it is similarly provided that the Majlis Ugama Islam
dan ‘Adat Istiadat Melayu shall have the power and shall be
under the duty to collect on behalf of the Ruler all zakdar and
fitrah payable in the State in accordance with Muslim Law and
to dispose of such zakat and fifrah as it may, with the approval
of the Ruler, direct. Zakat is defined as the tithe of the crop
payable by a person annually under the Muslim Law in respect
of padi planted by him. Fitrah is defined as the amount of rice
payable under the Muslim Law annually by any Muslim at the

50. Negri Sembilan Administration of Muslim Law Enactment, 1960,
5102 — 104 and 166,




340 ISLAMIC LAW IN MALAYA

end of the month of Ramadan and the first day of Shawwal. The
Mailis is given power with the approval of the Ruler to make
rules for the collection, administration and distribution of zakat
and figrah. Such rules may prescribe the amount of zakar and
fitrah to be paid, the method of collection and the appointment
of agents for the collection of zakar and fifrah and preseribe
penalties for the collection or giving of zakar and fifrah by or to
unauthorized persons. Any person may make objection to the
Majlis against any demand for payment by him of zakat or fitrah.
The Majlis shall consider such objection and may order that such
person shall pay the amount of zakat or fitrah demanded or such
lesser sum as to the Majlis shall seem proper or may order that
such person shall not be liable in any one or more years to pay
zakat or fitrah or either. The decision of the Majlis on such
objection shall be final and shall not be called in question in any
court. Any Muslim who being liable to pay any zakat or fifrah
and having failed to procure the cancellation or modification by
the Majlis of such liability, refuses or wilfully fails to pay the
same and any Muslim who incites or persuades any person pro-
fessing the Muslim religion to refrain from paying zakat or fitrah
shall be punishable with imprisonment for a term not exceeding
one month or with a fine not exceeding one hundred dollars. A
conviction for non-payment of zakar or firah shall not operate
to extinguish the debt and any zakat or fifrah due by any person
or the value of the same may be recovered as if the rice or padi
in question had been ordered to be delivered to the Majlis by a
lawful order of a court or as if the value thereof were recover-
able as a fine.”!

In Kelantan it is provided that the Mjlis Ugama Islam dan
‘Adat Istiadat Melayu shall have the power and shall be under
the duty to collect on behalf of the Ruler all zakar and fitrah
payable in the State in accordance with Muslim Law and to
dispose of such zakar and fifrah as the Ruler may direct. Zakat
is defined as the tithe of crop payable annually under Muslim
Law in respect of padi land, subject to the prescribed exemp-
tions. Fitrah is defined as the amount of rice payable under
Muslim Law annually by every Muslim at the end of the month

51. Pahang Administration of tlic Law of the Religion of Islam Enact-
ment, 1956, 5102 — 104 and 172 - 173
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of Ramadan to be used for religious or charitable purposes recog-
nised by Muslim Law. It is provided that zakar shall be payable
by every Muslim producer of padi whose production is not
less than four hundred gantangs in any one year and shall be
at the rate of five per centum of the amount produced, but in
calculating such amount fractions of a hundred gantangs pro-
duced shall be ignored. Fifrah shall be payable by all Muslim
households in the State and shall be at the rate of one gantang
of rice for every two members of the household, but where a
household consists of an odd number of members, payment shall
be made as if it consisted of the next higher even number of
members; payment of firrah may be excused on the ground
of poverty, power being given to the Imam with the approval
of the other pegawai masjid (or mosque officials) to omit from the
assessment list prepared by him the name of any person con-
sidered too poor to pay the fitrah. Zakar asscssment lists are
prepared by the Majlis or by the Imam as agent for and on
behalf of the Majlis. The Majlis or the Imam shall complete
the zakar assessment lists by entering the amounts produced
and the amounts payabic as soon as the harvest is complete;
zakar shall be paid in padi but the person paying may be
permitted to repurchase such padi at such price per gantang
as the Majlis may from time to time fix. Firrah assessment
lists shall be completed not later than the 15th of Sha’aban in each
year and the fitrah shall be paid to the Majlis or to the Imam
not later than the 1st day of Shawal next ensuing. Fitrah
shall be paid in rice and provision is made for rice to be sold
by the pegawai musjid to persons liable to pay fitrah at rates to
be fixed by the Majlis, such rates not to be lower than the cur-
rent minimum market price for the cheapest grade of rice.
Receipts are required to be given for payment of zakat or fitrah.
The Imam shall account to the Majlis for all zakar and fitrah
received by him and shall hold, store and dispose of the same
or any proceeds of sale thercof in such manner as the Majlis may
direct. Except in the areas where the Majlis dircctly effects
assessment the pegawai masjid shall be entitled to receive as
habuan (commission and remuneration) one fifth of all zakar
and fitrah reccived by the Majlis, whether directly or through the
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Imam, in respect of their mukim masjid. Such habuan is divis-
ible among the pegawai masjid. ~After complying with the direc-
tions of the Ruler as to the disposal of any zakar or fitrah, the
Majlis is required to sell and realize any portion thereof undis-
posed of as do not consist of money and such portion and the
proceeds of sale thercof shall be added to and form part of the
General Endowment Fund. Any person may make an objection
to the Majlis against the inclusion of his name in any assessment
list or against the amount or quantity in respect of which he is
assessed; the Majlis shall consider every such objection and may
make such decision thereon as may be just and an appeal from
such decision lies to the Ruler in Council, if the subject matter
is of a value not less than one hundred dollars. Any Muslim,
who having been lawfully assessed as liable to pay zakat or fitrah
and having failed to procure, by appeal or otherwise, the cancel-
lation or modification of such assessment, refuses or wilfully fails
to pay the same shall be punishable with imprisonment not exceed-
ing seven days or with a fine not exceeding one hundred dollars.
A conviction for non-payment of zakat or firrah shall not operate
to extinguish the debt and any zakat or fitrah due by any person
or the value of the same may be recovered as if the rice or padi
in question had been ordered to be delivered to the Majlis by a
lawful order of a Court or as if the value thereof were recover-
able as a fine. Subject to any appeal lawfully brought, the Court
shall not inquire into the propriety of any assessment to zakar
or figrah. Any Muslim who incites or persuades any Muslim to
refrain from paying any zakat or fitrah shall be punishable with
imprisonment for a term not exceeding six months or with a fine
not exceeding five hundred dollars.®*

In Trengganu it is provided that the Department of Relig-
ious Affairs shall have the power and be under the duty to collect
on behalf of the Ruler all zakat and fifrah payable in the State
according to Muslim Law and to dispose of such zakat and fifrah
as the Ruler with the aid and advice of the Majlis Ugama Islam
dan ‘Adat Istiadat Melayu may direct. Zakar is defined as a
levy of property made payable by a Muslim in accordance with
the provisions of the Administration of Muslim Law Enactment.

52, Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 5114 —122 and 198 — 194,
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Fitrah is defined as the amount of rice or its value payable under
the Muslim Law annually by a Muslim at the end of the month
of Ramadan to be used in accordance with Muslim Law, It is
provided that zakar shall be payable by every Muslim producer
of padi whose production is not less than 375 gantangs in any
one year, according to Muslim Law, at the rate of not more than
ten per centum of the amount produced.

Zakat on cattle shall be payable at the following rate:—

On 30 to 39 head — one calf of one year old.

On 40 to 59 head — one calf of two years old.

On 60 to 69 head — two calves of one year old.

On 69 head or over — according to the number of times

the total shall be divisible by
thirty or forty or both and there-
upon for each completed thirty
head the rate shall be one calf of
one year and for each completed
40 head the ratc shall be one calf
of two years old.

Zakat on goats or sheep shall be payable at the following rate:—

On 40 to 120 head — one sheep of one year old or one
goat of two years old.

On 121 to 200 head — two sheep of one year old or two
goats of two years old.

On 201 to 399 head — three heads of sheep or goats.

On 400 — four heads of sheep or goats.

And thereafter — one head of sheep or goats for

each complete 100.
Zakat shall be payable on property other than those mentioned as
follows:—

(a) Upon gold, when the amount liable to zakat is 20
mithqal®® or more, at the rate of 2} per cent of the
total value of the gold held:

(b) Upon silver, when the amount liable to zakar is 200
drahms, or more, at the rate of 24 per cent of the
total value of the silver held;

53. Mithgal is defined as a weight of which 20 mithqal is cquivalent to
2.125 tahils.
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(¢) Upon merchandise when the amount liable to zakar
is of the value of $25.73 or more, at the rate of 2} per
cent of the total value of the merchandise held;

(d) Upon gold or silver found as treasure trove at the
rate of 20 per cent of the total value of the treasure
found, provided that amounts less than 20 mithgal
of gold, or 200 drahms of silver shall not be liable to
zakat.

Fitrah shall be payable by all Muslim houscholders in the
State and shall be calculated at the rate of one gantang Baghdad
(that is 3 katties and 12 tahils) for every person. Payment of
firrah may be excused on grounds of poverty and the Collector
may with the approval of the pegawai masjid (mosque official) or
ketua kampong (village chief) concerned note in the ussess-
ment Jist prepared by him the name of any person considered too
poor to pay fitrah.

The Commissioner of Religious Affairs shall be the Con-
troller of zakar and fitrah and may appoint Deputy Collectors,
Collectors and Assistant Collectors in each mukim masjid as he
thinks necessary, The assessment lists shall be compiled by the
and assistant coll in respect of their mukims and
forwarded through the Deputy Controllers to the Commissioner.
Any person may make an objection to the Commissioner against
the inclusion of his name in any assessment list or against the
amount or quantity in respect of which he is assessed; the Com-
missioner shall consider every such objection and may make
such decision thercon as may be just and an appeal from any
such decision lies to the Ruler if the subject matter is of a value
not less than one hundred dollars. The zakar assessment lists
shall be completed by entering the amounts produced and the
amounts payable as soon as the harvest is complete; zakar shall
be paid in padi but the person paying may be permitted to re-
purchase such padi at such price per gantang as the Commis-
sioner may from time to time fix. Fifrah assessment lists shall
be completed not later than the 15th day of Sha'aban in cach
year and the fifrak shall be paid to the Commissioner not later
than the 1st day of Shawwal next ensuing. Fifrah shall be paid
in rice or cash as directed from time to time and provision is
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made for rice to be sold by the Collector or Assistant Callector
to persons liable to pay fifrah at rates to be fixed by the Commis-
sioner, with the approval of the Ruler, such rates not to be lower
than the current minimum market price. Reccipts are required
to be given for payments of zakat and fifrah. Power is given
to the Ruler with the aid and advice of the Majlis to make rules
regulating further the collection, administration and distribution
of zakat and fitrah. Any Muslim who, having been lawfully
assessed as liable to pay any zakdt or fifrah and having failed to
procure by appeal or otherwise the cancellation or modification
of such assessment, shall refuse or wilfully fuil to pay the same
shall be liable to be punished with imprisonment for a term not
exceeding seven days or with a fine not exceeding one hundred
dollars or with both such imprisonment and fine. A conviction
for non-payment of zakat or fitrah shall not operate to extinguish
the debt; and any zakat or firah duc by any person or the value
of the same may be recovered as il the rice or padi or livestock in
question had been ordered to be delivered to the Department
of Religious Affairs by a lawful order of a Court or as if the
value thereof were recoverable as a fine. Subject to any appeal
lawfully brought. the Court shall in no case enquire into the
propricty of any assessment of zakat or fitrah. Any Muslim who
incites or persuades any Muslim to refrain from paying zakat
or fifrah shall be liable to be punished with imprisonment not
exceeding fourteen days or with a fine not exceeding fifty dollars
or with both such imprisonment and fine.%

In Kedah the Zakat Enactment, 1955, establishes a Zakat
Committee consisting of a Chairman, a Secretary, a Treasurer
and not less than eight other members and it is provided that
half of the members present shall be Muslims who are well
versed in the Zakar Law. 1t is the duty of the Zakat Committee
to collect and control zakar and to provide for the due adminis-
tration and payment thereof in accordance with Muslim Law,
Zakat is defined for the purpose of the Enactment as “a gift
required to be made by a Muslim in accordance with Muslim
Law”. The Zakit Committec may with the approval of the
Ruler create a reserve fund out of the proceeds from the collec-
1955, .72 — 80

™. Trengg of Islamic Law Ei

and
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tion and sale of zakar property and may use the fund at any
time for any purposc permissible under Muslim Law. The
Committee is also given power to make rules for the collection,
division and payment of zakat and for the uses to which it is con-
sidered necessary the proceeds shall be put in accordance with
Muslim Law and for regulating the collection of full zakat under
the Enactment and allowing remission, rebate or deferment of pay-
ment of such amounts. In making such rules the Committee may
prescribe a fine not exceeding one hundred dollars for the breach
of any such rule and for a continuing breach thereof a further
finc not exceeding five dollars for any day or part of a day after
the first day during which the breach continues or a period of
imprisonment not excceding six months.™

In Perlis the Zakat and Fitrah Enactment, 1949, incorporates
a Zakit and Fitrah Committee which is entrusted with the duty
of collecting and controlling zakdr and fitrah and providing for
the due administration and payment thercof in accordance with
Muslim Law. The Committee is given power, with the approval
of the Ruler, to make rules and is empowered to create with the
approval of the Ruler a reserve fund out of the proceeds from the
collection and sale of zakat and fitrah property and to use the
fund for any purpose permissible under Muslim Law. Any person
who works a bendang or huma and gets padi in each season of an
amount not less than three kunchas (480 gantangs) shall pay his
zakat at the rate of 10% of the total amount of padi he gets.
Every person shall give firrah for himself and each of his depen-
dants at the rate of one gantang of rice or its substitute in accord-
ance with Muslim Law every year in the month of Ramadéan not
later than the Eid wl-Fifri prayers. The zakat and fitrah are
payable to ‘amils or collectors appointed by the Zakat and Fitrah
Committee residing in the locality. Every ‘amil is required to take
in cach year a census of the names of persons residing in his
locality who have to pay fifrah and shall submit a copy of his
census to the Secretary of the Zuakat and Fitrah Committee not
later than the 15th of Ramadan; every ‘amil is also required to
take during each season a census of the amounts of padi in the

55, Kedah Zakat Enactment, 1374 (1955 (No. 4 of 1974) as amended by
the Zakat (Amendment) Enactment, 1061,
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bendangs and humas situated within his locality in respect of those
who shall have to pay zakar and a copy of such census is required
to be sent to the Secretary of the Zakat and Fitrah Committee
before harvesting of the padi takes place. Every ‘amil is also
required to take in the month of Rajab in each year a census of
the names of persons residing in his locality who are entitled to
receive support from the zakar and figrah and to submit the cen-
sus to the Secretary of the Zakat and Fitrah Committee. Any
‘amil who wilfully (a) omits from his census persons residing
in his locality who have to pay zakar and figrah; or (b) makes
an improper census; or (¢) does not issue a receipt for the full
amount of the zakar and firah collected by him shall be guilty
of an offence and shall be liable on conviction before the Shari‘ah
Court to a fine not exceeding one hundred dollars or in the case
of a continuing offence to a fine not exceeding five dollars for
any day during which such offence is continued or a term of
imprisonment not exceeding six months if the fine remains un-
paid for one month.*®

In Johore the Zakat and Fitrah Enactment, 1957, incor-
porates a Zakat and Fitrah Committee consisting of the President
of the Religious Affairs Department as Chairman, the Secretary,
Religious Affairs, as Secretary and Treasurer, the Mufri and the
Chief Kathi as ex-officio members and not less than five other
members of the Muslim Religion. The Committee is entrusted
with the duty of collecting zakar from all persons liable under
Muslim Law to pay zakat in respect of their property within the
State and of collecting fitrah from all persons in the State liable
under Muslim Law to pay fitrah. Zakat is defined as a tithe
upon his property to be paid by a Muslim in accordance with
Muslim Law. Fifrah means the amount of rice or other food
which is fixed from time to time as payable annually by a Muslim
in accordance with Muslim Law or its value in money. The col-
lection of zakar and fifrah is required to be in all respects in
accordance with the provisions of Muslim Law and the Com-
mittee is required to hold all property collected as zakat and fitrah
and to deal with such property according to Muslim Law. It
is provided that no person shall, save on behalf of or with the

56. Perlis Zakat and Fitrah Enactment, 1940 (No. 2 of 1949).
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authority of the Commitee, colleet, receive or accept zakat or
fitrah and no person shall pay zakar or firrah except to a person
authorized by the Committee to collect, receive or aceept it;
any person who acts in contravention of such provisions
shall be guilty of an offence and shall on conviction by the Court
of a Kathi be liable to a fine not excceding ten dollars. The
Committee may with the approval of the Ruler create a fund to
be called the Zakat Fund out of the collection of zakar and fifrah
and the sale of zakat property and may use the fund at any time
for any purposc permissible under Muslim Law. The Com-
mittec may appoint such officers and employ such persons on
such terms as it thinks fit and is required to take such other steps
as it thinks necessary or expedient for properly carrying out its
duties. All persons liable under Muslim Law to pay zakar and
firah shall make such payment as and when it falls to be
made according to Muslim Law and any person who fails to
do so shall be guilty of an offence and shall on conviction by the
Court of a Kathi be liable to a fine not exceeding ten dollars.
The Committee may with the approval of the Ruler make rules
for the calculation, collection, recovery, division and distribution
of zakar and fizrah, for regulating the proceedings of the Com-
mittee and generally for the carrying into effect of the provisions
of the Enactment and may prescribe penalties for the breach of
any such rules.”

In Melaka and Penang it is provided that the Majlis shall
have power to collect on behalf of the Yang di-Pertuan Agong
zakar and figrah payable in the States in accordance with Muslim
Law. The Majlis is given power with the approval of the Yang
di-Pertuan Agong to dispose of the zakar and fifrah so collected
in accordance with Muslim Law. Zakat is defined as the tithe
of certain property payable annually in accordance with Muslim
Law. Figrah is defined as the amount of rice or its equivalent
value in money payable under the Muslim Law annually
by a Muslim at the end of the month of Ramadan to be
used for religious or charitable purposes recognised by Muslim

57, Johore Zaka

wnd Fitrah Enactment, 1957 (No. 3 of 1957)
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Law. The Mujlis is given power with the approval of the Yang
di-Pertuan Agong to make rules for the collection, administra-
tion and distribution of zakar and figrah. Such rules may pre-
scribe the amount of zakar and fitrah to be paid, the method of
collection and the appointment of collectors and prescribe penal-
ties for the collection of zakar and fifrah by or to unauthorised
persons.  Any person may make an objection to the Majlis
against any demand for the payment by him of zakat or fitrah; the
Majlis shall consider such objection and may order that such
person shall pay the amount of zakar or fifrah demanded or such
lesser sum as the Majlis shall deem proper or may order that
such person shall not be liable in any one or more years to pay
zakat or fitrah. The decision of the Majlis on such objection
shall be final and shall not be called in question in any court,
Any Muslim, who being liable o pay any zakat or fifrah and,
having failed to procure the cancellation or modification by the
Majlis ol such liability, shall refuse or willully fail to pay the
same shall be punishable with imprisonment for a term not
exceeding seven days or with a fine not excceding one hundred
dollars. A conviction for non-payment of zakat or fifrah shall
not operate 10 extinguish the debt and any zakat or fitrah duc by
any person or the value of the same may be recovered as if the
rice, padi, animals or money in question had been ordered to
be paid to the Majlis by a lawful order of a court or as if the
value thercof were recoverable as a fine imposed under the
provisions of the Enactment.™

(iv)  Commencement of Ramadan (Fasting) and the Eid
('Id).

In Sclangor, Pahang, Negri Scmbilan, Melaka, Penang,
Kedah and Perlis it is provided that any person who disobeys
the lawful order of the Ruler (or in the case of Melaka and
Penang the Yang di-Pertuan Agong) in respect of the commence-
ment of Ramadan or Hari Raya Haji or Hari Raya Fitrah

58. Malacca Administration of Muslim Law Enactment, 1959, 5.101-108 and
168; Penang Administration of Muslim Law Enactment, 1950, s.101-103
and 164,
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shall be punishable with a fine not exceeding twenty-five dollars.*

In Kelantan and Trengganu it is provided that it shall be
the duty of the Chief Kathi to make enquiry and to certify the
dates on which the new moons are scen and such certificate shall
be transmitted to the Mufti. It shall be an irrcbuttable pre-
sumption of the Law that the new moon in question was first
seen on the date so certified by the Chief Kathi."

Conversion and Adoption.

(i) Conversion.

The Federal Constitution provides that State Jaw may control
or restrict the propagation of any religious doctrine or belief
among persons professing the Muslim religion and some States
have cnacted such laws.®

There is provision in some of the State enactments regulat-
ing the conversion of persons to the Muslim faith.

In Selangor, Pahang, Negri Sembilan, Melaka, Penang and
Kedah it is provided that no person shall be converted to the
Muslim religion otherwise than in accordance with the provisions
of the relevant Enactment providing for the administration of
the Muslim Law or any rules made thereunder. A Muslim who
converts any person to the Muslim religion is required to report
such conversion to the Majlis with all necessary particulars; and
if he wilfully neglects or fails to do so he is liable to a fine not
exceeding twenty-five dollars. A register of converts is required

Selangor Administration of Muslim Law Ordinance, 1952, $153;
Pabang Administration of the Law of the Religion of Islam Enact-
ment, 1936, 5152 Negri Sembilan Administration of Muslim Law
Enactment, 1960, 5.145; Malacca Administration of Muslim Law Enact-
44; Penang Administration of Muslim Law Enactment,
1950, s.146; Kedah Administration of Muslim Law Enactment, 1962,
Perlis Administration of Muslim Law Enactment, 1963, s.114.
60. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1933, s.199; Trengganu Administration of Islamic Law
Enactment, 1955, 5.157.
6. Federal Constitutio

11 (4); Malacca Administration of Muslim Law
Enactment, 1959, s.156(2); Penang Administrat i
Enactment, 1950, 5157 (2); Negri Sembilan Admi
Taw Enactment, 1960, 5,159 (2); Kedah Administration of Muslim Law
Enactment, 1962, 5160 (2).

15
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to be kept by the Majlis.®

In Selangor it is provided that no person who has not attained
the age of puberty shall be converted to the Muslim religion. In
Perlis it is provided that no person under the age of eighteen
years who has a parent or guardian shall be converted to the
Muslim religion without the consent of the parent or guardian.
The Federal Constitution provides in effect that the religion of
a person under the age of cighteen years shall be decided by his
parent or guardian.%

In Kelantan it is provided that no person shall be registered
as a convert to the Muslim religion otherwise than in accordance
with the provisions of the Council of Religion and Malay
Custom and Kathis Courts Enactment, 1953 or any rules made
thercunder.  No person under the age of fourteen years and
seven months shall be registered as a convert to the Muslim reli-
gion. If any person wishes to be admitted to the Muslim religion,
he shall repeat the confession of the Faith(Dua Kalimah Shahadah)
before any Muslim and shall thercafter appear before the Kathi
of the district in which he ordinarily resides; the Kathi shall make
enquiry as to the age of such person and if satisficd that he is
more than fourteen years and scven months of age and desires
to be admitted to the Muslim religion, shall send him to the
custody of the Majlis. The Majlis is required to take the person
into its custody for a period of three months and to defray the
cost of his board, lodging, instruction and incidental expenses;
at the expiration of the said period the convert shall cease to be
in the custody of the Majlis and, if the convert so requests, the

62, Selangor Administration of Muslih Law Enactment, 1952, s.145-148
and 161; Pahang Administration of the Law of the Religion of lslam
Enactment, 1056, 5.144-146; Negri Sembilan ~\(lm|mm;\uun of Muslim
Law Enactment, 1960, 5.138-140 and 155, Malacca Administration of
Muslim Law Enactment, 1959, 5.137-139 mm Penang Adminis-
tration of Muslim Law Enactment, 195 Kedah
Administration of Muslim Law Enactment,
Perlis Administration of Muslim Law Enaciment, 1963, 5100, There
is no specific punishment for failure to 1eport 4 conversion in Pahang
and Perlis but the person will be liable under the general provision
for neglect of statutory duty —See Pahang Administration of the Law
of the Religion of Islam Enactment, 1956, 5162 and Perlis Adminis-
tration of Muslim Law Enactment, 1963, s.123.

63. Selangor Administration of Muslim Law Enactment, 1952, s,147; Perlis
Administration of Muslim Law Enactment, 1963, $.109(2); Federal
Constitution, Article 12 (4).
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Majlis shall defray the cost of his return to the custody of his
lawful guardian. If the Karhi is of opinion that the applicant
for conversion is under the age of fourtcen years and seven
months, he shall cause him to be returned to his lawful guardian
and he shall be deemed not to have been converted to the Muslim
religion. The Kathi is required to report any action taken by
him to the State Secretary; in every such report the Kathi shall
state whether in his opinion the convert made the confession
of the Muslim faith willingly or against his will.

It is provided that the provisions of the Enactment relating
to conversion shall not operate to permit any minor to be taken
from the custody of his natural or lawful guardian. A person
who afects a conversion shall forthwith report the same to the
Majlis with all necessary particulars; and any person who in
contravention of the provisions of the Enactment converts or pur-
ports to convert any person to the Muslim religion or having
lawfully converted any person to the Muslim religion wilfully
neglects or fails to report such conversion to the Maijlis, shall be
punishable with imprisonment for a term not exceeding one month
or with a fine not exceeding onc hundred dollars. The Majlis
is required to maintain a register of names and particulars of all
persons converted to the Muslim religion within the State.™

In Trengganu it is provided that no person shall be regis-
tered as a convert to the Muslim religion otherwise than in accord-
ance with the provisions of the Administration of Islamic Law
Enactment or any rules made thereunder. No person under the
age of fourteen years and seven months shall be registered as a
convert to the Muslim religion. 1If any person wishes to be
admitted to the Muslim religion he shall repeat the Confession of
Faith (Dua Kalimah Shahadah) before any Muslim and shall
thereafter appear before the Karhi of the district in which he
ordinarily resides; the Kathi shall make enquiry as to the age of
such person and his understanding of the articles of the Faith
and shall if satisfied register such person as a convert. If such
person is less than cighteen years he shall remain in the custody
of the Department of Religious Affairs for so long as is consi-

64. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 5.165-169.
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dered desirable by the Kathi at the cost of the Department
defrayed out of the fund for Muslim converts, but it is provided
that no female under the age of sixteen years shall be kept in
the custody of the Department without the consent of the lawful
guardian; at the expiration of the said period the convert shall
cease to be in the custody of the Department and, if he so requests,
the Department shall defray the cost of his return to the custody
of his lawful guardian. The Kathi is required to report any
action taken by him to the State Secrctary. Any person who
effects a conversion shall forthwith report the conversion to the
Kathi with all necessary particulars relating thereto; and the Kathi
shall issue to any person lawfully converted according to the pro-
visions of the Enactment a certificate of conversion. Any person
who refuses, or wilfully neglects, or fails, to make a report of a
conversion is guilty of a wilful breach of statutory duty and is
liable to be punished with imprisonment for a term not exceed-
ing three months or with a finc not exceeding two hundred and
fifty dollars or with both such fine and imprisonment. The
Department of Religious Affairs is required to maintain a register
of the names and particulars of all persons converted to the
Muslim religion within the State.®

(i) Adoption of Muslim Children.

In Trengganu it is provided that notwithstanding any written
law to the contrary any Muslim who shall permit the adoption
of any Muslim child under the age of fourteen years and seven
months by a non-Muslim without the permission in writing of the
Religious Department shall be liable to be punished with a fine
not exceeding fifty dollars or imprisonment for a term not exceed-
ing one month or with both such imprisonment and fine and such
child shall be returned to its parent or lawful guardian.®®

In Selangor it is proposed that no adoption of a minor
Muslim, that is a Muslim who has not attained his majority in
accordance with the Age of Majority Act, 1961, by a person who
does not profess the Muslim religion shall be valid; and any
person who is the parent or guardian of a Muslim minor and
purports to consent to or suffers such minor to be adopted

65. Trengganu inistration of Islamic Law 1955, .128-127.
66, Ibid., 3154,
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de facto by a person who does not profess the Muslim religion
shall be punishable with imprisonment for three months or with
a fine of one hundred dollars.®”

Miscellaneous Offences.

In Selangor it is provided that any Muslim who, save in
his own residence and in the presence only of members of his
own household teaches or professes to teach any doctrine of the
Muslim religion without the written permission in that behalf of the
Kathi shall be punishable with imprisonment for a term not cxceed-
ing one month or with a fine not exceeding one hundred dollars.™

In Kelantan it is provided that any Muslim who, save in his
own residence and in the presence only of members of his own
household, teaches or professes to teach any doctrine of the Muslim
religion without the written permission in that behalf of the Majlis
shall be punishable with imprisonment for a term not excceding
one month or with a fine not exceeding one hundred dollars.™

In Trengganu it is provided that no Muslim person shall in a
madyasah or raayat school teach or purport to teach any doctrine
of the religion of Islim without the written permission of the
Department of Religious Affairs, Trengganu; and no person other
than a native of the State shall engage in the teaching of the
religion of Islam without the permission of the Department;
and any person contravening these provisions shall be liable to
be punished with imprisonment for a term not excecding onc
month or with a fine not exceeding one hundred dollars or with
both such imprisonment and fine. It is further provided in
Trengganu that any Muslim who delivers any lecture other than
upon the religion of Islam in any mosque without first obtaining
permission in writing of the Kadzi or, if the Kadzi be not avail-
able, of the senior official in charge of that mosque, shall be
liable to be punished with a fine not exceeding two hundred and
fifty dollars or with imprisonment for a term not excceding three
months or with both such imprisonment and fine.”

angor Administration of Muslim Law Bill, 1964.

68. Sclangor Administration of Muslim Law Enactment, 1952, s.166.

69. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, s.186.

70. Trengganu Administration of Islamic Law Enactment, 1955, s.143
and 144,
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In Pahang, Negri Sembilan, Melaka, Penang, Kedah and
Perlis it is provided that any Muslim who save in his own resi-
dence and in the presence only of members of his own house-
hold, teaches or professes to teach any doctrine of the Muslim
religion without the written permission of the Majlis (in Kedah
of the Ruler and in Perlis of the President of the Majlis) shall
be guilty of an offence punishable with imprisonment for a term
not exceeding one month or with a fine not exceeding one hundred
dollars.™

In Selangor it is provided that any person who shall teach
or expound any doctrine or shall perform any ceremony or act
relating to the Muslim religion in any manner contrary to Mushm
Law shall be punishable with imprisonment for three months or
with a fine of two hundred and fifty dollars. Any person other
than a person or body acting under powers conferred by the
Administration of Muslim Law Enactment who issues or purports
to issue any fetua or ruling on any question of Muslim Law or
doctrine or Malay customary law shall be punishable with im-
prisonment for a term not exceeding three months or with a fine
not exceeding two hundred and fifty dollars.”™

In Negri Sembilan, Melaka, Penang and Kedah it is pro-
vided that any person, whether or not he professes the Muslim
religion, who propagates any religious doctrine or belicf other
than the religious doctrine or belief of the Muslim religion, among
persons professing the Muslim religion shall be guilty of an
offence cognisable by a civil court and punishable with impris-
onment for a term not exceeding one year or a fine not exceed-
ing three thousand dollars.™
71. Pahang Admir ion of the Law of the Religion of Islam Enact-

ment, 1936, 5165 Negri Sembilan Administration of Muslim Law

Enactment, 1960, s.150(1); Malacca Administration of Muslim Law
Enactment, 1959, 5156 (1); Penang Administiation of Muslim Law
19
9

Enactment, 9, 5157 (1); Kedah Administration of Muslim Law
Enactme: 5.160 (1); Perlis Administration of Muslim Law
Enactment, 1963, s.125. The punishment provided in Perlis is a
fine not exceeding one hundred dollars.

72. Selangor Administration of Muslim Law Enactment, 1952, s.167 and
168.

73. Negri Sembilan Administration of Muslim Law Enactment, 1960,
5150 (2); Malacca Administration of Muslim Law Enactment, 1959,
156 (2); Penang Administration of Muslim Law Enactment, 1959,
$157(2); Kedah Administration of Muslim Law Enactment, 1962,
160 (2).
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In Kelantan, Trengganu, Negri Sembilan, Melaka, Penang,
Kedah and Perlis any Muslim who teaches or publicly expounds
any doctrine or performs any ceremony or act relating to the
Muslim religion in any manner contrary to Muslim Law is liable
to be punished with imprisonment for a term not cxceeding
three months or with a fine not exceeding two hundred and
fifty dollars (or in Trengganu only with both).™

In Pahang it is provided that any Muslim who teaches or
publicly expounds any doctrine or performs any ceremony or
act relating to the Muslim religion in any manner contrary to the
Muslim Law shall be punishable with imprisonment for a term
not exceeding six months or with a fine not exceeding five
hundred dollars. 1f during the trial of any charge under this
provision any question shall arise as to whether any such doctrine,
ceremony or act is contrary to the Muslim Law, the court shall
refer such question in writing to the Majlis for its determination
which when given shall be final and binding on such court and
in respect of any appeal in connection with such charge.’

1n Kelantan and Trengganu it is provided that if any Muslim
person other than the Muffi or a person acting under powers
conferred by the relevant Enactment, issues, or purports to issue
any fetua or ruling on any question of Muslim Law or doctrine
or Malay customary law he shall be punishable with imprisonment
for a term not exceeding three months or with a fine not exceed-
ing two hundred and fifty dollars (or in Trengganu only with
both).™®

In Pahang it is provided that any Muslim person who issues
or purports to issue any fetua or ruling on any question of law

74.

Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1053, s.187; Trengganu Administration of Islamic Law

actment, s, llﬁ; Negri Sembilan Administration of Muslim Law
Enactment, 1960, s.160; Malac Administration of Muslim Law
, 5.157; Penang Administration of Muslim Law Enact-
Kedal Administration of Muslim Law Enactment,
1962, 5.161; Perlis Administration of Muslim Law Enactument, 1963,
§126. The alternative maximum fine provided in Perlis is three
hundred dollars.

75. Pahang Adminisnanun of the Law of the Religion of Islam Enact-
ment, 1956,
76. Kelantan Councn of Religion and Malay Custom and Kathis Courts

Enactment, 1953, 5.188; Trengganu Administration of Islamic Law
Enactment, 1955, 4146,
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or doctrine of the Muslim Law or Malay customary law, other
than the Majlis, the Muffi or whoever is authorized to do so, shall
be punishable with imprisonment for a term not exceeding three
months or with a fine not exceeding two hundred and fifty dollars.™

In Negri Sembilan, Melaka, Penang and Kedah it is provided
that any Muslim person other than Mufti (or in Kedah the Chair-
man of the Fetua Committee) or a person acting under powers
conferred by the relevant Enactment who issues or purports to
issue any official fetua or ruling on any question of the Muslim
Law shall be guilty of an offence punishable with imprisonment
for a term not exceeding three months or with a fine not exceeding
two hundred and fifty dollars.™

In Perlis it is provided that if any person other than the
Majlis or a person acling under powers conferred by the Adminis-
tration of Muslim Law Enactment issues or purports to issue any
official fetua on any question of law of the Muslim religion shall
be liable to imprisonment for a term not exceeding three months
or to a fine not exceeding three hundred dollars or to both. The
provisions do not apply to the mere expression by any person of
opinion on any question relating to Muslim Law or Malay cus-
tom.™

In Selangor it is provided that any Muslim who shall print
or publish for sale or free distribution or sell or display or have
in his possession for sale any book or document giving or pur-
porting to give instruction or rulings on any matter of Muslim
Law or doctrine or Malay customary law shall, if such book or
document contains any matter contrary to Muslim Law or doc-
trine or to any lawfully issued ferua, be punishable with imprison-
ment for a term not exceeding six months or with a fine not
exceeding five hundred dollars.5”

In Kelantan and Trengganu it is provided that whoever shall
print or publish or sell or import into the State for sale any

7.

Pahang Administration of the Law of the Religion of Islam Enact-

ment, 1956, 5.167,

78 Negri Sembilan Administration of Muslim Law Enactment, 1960, 5.161;
Malicca Administration of Muslim Law Enactment, 1959, 5158; Penang
Administration of Muslim Law Enactment, 1 5.159, Kedah Admin-
istration of Muslim Law Enactment, 1962, s. lG

79. Perlis Administration of Muslim Law Enactment,

80, Selangor Administration of Muslim Law
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book or document giving or purporting to give instruction or
rulings on any matter of Islamic doctrine or Muslim Law or
Malay customary law shall, if such book or document contains
any matter contrary to Muslim Law or doctrine or to any lawfully
issued fetua, be punishable with imprisonment for a term not
exceeding five hundred dollars and such book or document shall
be forfeited.®*

In Pahang it is provided that any Muslim person who prints,
publishes, sells, distributes, circulates or imports into the State
any book or document purporting to give instruction or rulings
on any matter of law or doctrine of the religion of Iskim or Malay
customary law shall, if such book or document contains any mat-
ter contrary to the law or doctrinc of the religion of Islim or to
any lawfully issued fetua or to Malay customary law, be punish-
able with imprisonment for a term not exceeding six months or
with a fine not cxceeding five hundred dollars and any such book
or document shall be forfeited.®

In Negri Sembilan, Melaka and Penang it is provided that
any Muslim person who prints, publishes or distributes for sale
or otherwise or has in his possession any book or document
giving or purporting to give instruction or rulings on any matter
under the Muslim Law shall, if such book or document contains
any matter contrary or repugnant to the tencts of the Shafi7,
Hanafi, Maliki or Hanbali Schools or to any lawfully issucd
fetua, be guilty of an offence punishable with imprisonment for a
term not exceeding six months or with a fine not cxceeding five
hundred dollars. In case of conviction the book or document
shall be forfeited and destroyed or otherwise disposed of as the
court directs.®®

In Kedah it is provided that any Muslim person who prints,
publishes or distributes for sale or otherwise or has in his possess-
ion any book or document giving or purporting to give instruc-
81. Kelantan Gouncil of Religion and Malay Custom and Kathis Courts

Enactment, 1953, 5.18% Trengganu Administration of Islamic Law

Enactment, 1935, 5147,

82, Pahang Administration of the Law of the Religion of Islam Enact-

ment, 1956, 5.168.

88, Negri Sembilan Ad 1 of Musdim Law Enactment, 1960,

5.162; Malacca fon of Muslim Law 1959, 5.159;
Penang Administration of Muslim Law Enactment, 1959, 5.160.
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tion or rulings on any matter under Muslim Law, shall if such
book or document contains any matter contrary or repugnant to
the belief of Ahlu "I-Sunnah Wa 'l-Jama‘ah or to the tenets of the
Shafi't, Hanafi, Maliki, or Hanbali Schools or to any lawfully
issued fetua shall be guilty of an offence punishable with impris-
onment for a term not exceeding six months or with a fine not
exceeding five hundred dollars. In case of conviction the book
or document shall be forfeited and destroyed or disposed of as
the court directs.™

In Perlis it is provided that whoever prints, publishes, sells,
distributes, circulates or imports into the State any book or
document giving or purporting to give instruction or rulings on
any matter relating to the Muslim Law or Malay custom shall,
if such book or document contains any matter contrary to Muslim
Law or Malay custom or to any fetua issucd under the Adminis-
tration of Muslim Law Enactment, be liable to a fine not exceed-
ing five hundred dollars and any such book or document shall be
forfeited.®

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis it is provided that no per-
son may crect any mosque or dedicate or otherwise apply an
existing building as or for the purpose of a mosque, without the
permission in writing of the Majlis which may only be given if
the site of the proposed mosque has been or will prior to the
erection or dedicating thereof, be made a wakaf; any Muslim
so erccting or dedicating a mosque without the permission of the
Majlis shall be punishable with a fine not exceeding one thousand
dollars and the court may, subject to any rights of any third party,
order the person convicted to demolish the building.®

Administration of Muslim Law Enactment, 1962, s.163.
85. Peilis Administration of Muslim Law Enactment, 1963, s.128.
86, Selangor Administation of Muslim Law Enactmient, 1952

Kelantan Council of Rdlgmn and Malay Custom and

Enactment, Trengganu  Administration of Islamic Law
actment, | Pulang Administration of the Law of the
Religion of Islam Enactment, 1936, $164; Negri Sembilan Adminis-
tation of Muy w Enacment, 1960, s.158 Malacca Adminis-
tration of Muslim Law Ena Penang Administration
of Muslim Law Enactment 5156; Kedah Administration of
Muslim Law Enactment, 1962, Perlis Administration of Muslim
Law Enactment, 1963, 5124,

5.165;
this Courts

5
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In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis it is provided that any Muslim
who in any theatrical performance or in any place of public enter-
tainment or amusement uses any passage from the Koran or any
words having a sacred implication to Muslims or derides or copies
in a derisive manner any act or ceremony relating to the Muslim
religion shall be punishable with imprisonment for a term not
exceeding one month or with a fine not excecding one hundred
dollars (or in Trengganu only with both). Any Muslim who by
words spoken or written or by visible representation insults or
brings into contempt or attempts to insult or bring into contempt
the Muslim religion or the tenets of any school thereof or the
teaching of any lawfully authorised religious teacher or any fetua
lawfully issued shall be punishable with imprisonment for a term
not exceeding six months or with a fine not exceeding five hundred
dollars (or in Trengganu and Perlis only with both). Any
Muslim who shall be guilty of contempt of the lawful authority
of the Ruler in his capacity as the Head of the Religion of the
State or of the Majlis or any committee or member or officer
thereof or of any court of a Kathi or of a Kathi Besar or Appeal
Committee or the presiding officer thereof or of any pegawai
masjid shall be punishable with imprisonment for a term not
exceeding one month or with a fine not exceeding one hundred
dollars (or in Trengganu only, with both).5"

In Selangor, Kelantan and Trengganu it is provided that any
Muslim who incites or persuades any person to refrain from
attending any mosque or from attending Muslim religious instruc-
tion shall be punishable with impri not ding fourteen

3

Selangor Administration of Muslim Law Enactment, 1952, 5170-172;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1958, 5.190-192; Trengganu Administration of Islamic Law
Enactment, 5, 5.148-150; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 5.160-171; Negri Sembilan Admin-
istration of Muslim Law Enactment, 1960, 5.163-165; Malacca Admin-
istration of Muslim Law Enactment, 1950, 5160-162; Penang Admin-
istration of Muslim Law Enactment, 1959, s.161-163; Kedah Admin-
istration of Muslim Law Enactmenf, 1962, s.164-166: Perlis Admin-
istration of Muslim Law Enactment, 1963, 5.120-131. The punish-
ment provided for contempt of religious authoritics or courts in Perlis
is imprisonment for a term not exceeding three monthis or a fine not
exceeding three hundred dollaxs.
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days or with a fine not exceeding fifty dollars (or in Trengganu
only, with both).®*

In Pahang, Negri Sembilan, Melaka, Penang, Kedah and
Perlis it is provided that any Muslim wha incites or persuades any
person professing the religion of Islim to refrain from attending
any mosque or from attending Tslamic religious instruction shall
be punishable with impri not ding one month or
with a fine not exceeding one hundred dollars.®

In Perak it is provided that no Muslim shall except in his
own house and in the presence of members of his own family
only, teach any religious doctrine, unless he shall previously have
obtained written permission to do so from the Ruler; a person
who teaches any religious doctrine without having obtained such
permission or who having obtained such permission teaches any
false doctrine shall be liable on conviction to a fine not exceed-
ing one hundred dollars; power is given to the Ruler to revoke any
permission given by him. If any question shall arise at a
trial as to whether any doctrine taught was a false doctrine such
question shall be referred in writing to the State Council and
the decision of the State Council shall be final and binding. Any
Muslim who prints or publishes any book or document concerning
the Muslim religion, whether such book is an original composition
or a compilation from ecxisting documents or both, without the

written permission of the Ruler and any Muslim who sells, offers
for sale, distributes or circulates any book which in the opinion

88. Sclangor Administration of Muslim Law Enactment, 1952, 174
Kelantan Council ol Religion and Malay Custom and Kathis Courts
Enactment 1953, s.19: Tiengganu Administration of Islamic Law
Enactment, 1955, s In Kelantan and Trengganu the provision
also covers the incitement or persuasion of any person to refrain from
paying zakit or fitrah or paying or doing whatever he is liable to pay
or do under the Enactment.

80, Pahang Administration of the Law of the Religion of Islam Enact
ment, 1956, s.173; Negri Sembilan Administration of Muslim Law
Fnactment, 1960, 5.167; Malacca Administration of Muslim Law Enact-
ment, 5.164; Penang Administration of Muslim Law Enactment,
1059, 5165, Kedah Administration of Musfim Law Enactment, 1962,

5.167; Perlis Administration of Muslim Law Enactment, 1963, s.182;

The punishment provided in Perlis is imprisonment for a term not

exceeding thrce months or a fine not exceeding three hundred dollars.

In Pahang and Perlis the provision also covers the incitcment or

persuasion of any person to refrain from paying or doing whatever he

is liable to pay or do under the Enactment.
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of the Religious Committee appointed by the Ruler in that behalf
contains precepts of the Muslim religion which are contrary to
the recognised principles thereof shall be guilty of an offence
and shall be liable on conviction to a fine not exceeding two
hundred dollars or to imprisonment of either description for not
more than one year and such book or document shall be liable to
forfeiture.

The parent or person having the actual custody of a male
child between the ages of seven and fourteen years is res-
ponsible for the regular attendance of such child at a Koran
school and any person, who is lawfully responsible for the attend-
ance at the Koran school of any child shall on proof that such
child has not attended such school on at least fifty per centum
of the school days in any calendar year and in the absence of
any reasonable excuse for such non-attendance be liable to a
fine not exceeding five dollars; it is provided howcver that no
child shall be compelled to attend any school which shall be
distant more than two miles from his usual place of residence
measured according to the nearest road or path.

The Majlis may prohibit the use of all or any mosques and
madrasahs for any purpose or purposes it may deem fit.""

In Johore it is provided that no Muslim shall except in his
own house and in the presence of members of his own family
teach any religious doctrine unless he shall have previously ob-
tained permission to do so from the Ruler in Council; and any
Muslim who teaches any religious doctrine without having ob-
tained such permission or who having obtained such permission
teaches any false doctrine shall be liable on conviction to a fine
not exceeding one hundred dollars. Any permission granted by
the Ruler in Council may be revoked at his discretion.”
Jurisdiction.

In Selangor, Pahang, Johore and Perlis only persons pro-
fessing the Muslim religion are subject to the provisions relating
to Muslim offences; in Trengganu such provisions are made applic-
able to persons professing the Muslim religion and to persons who
within six months prior to the trial of the offence shall have

90 Perak Muhammadan (Offences) Enactment, 1939, s4, 124 and 14 as
amended by the Muslims (Offences) (Perak Amendment) Enactment,
1955, (No. 2 of 195

1. Johore Offences by Muhammadans Enactment, 1935, 83
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professed the Muslim religion; while in Perlis it is provided that
all persons professing the Muslim religion shall be subject to
such provisions.®

In Negri Sembilan, Melaka, Penang and Kedah it is pro-
vided that the provisions relating to Muslim offences apply only
to persons professing the Muslim religion except that in regard
to the propagation of any rcligious doctrine or belief other than
the Muslim religion among persons professing the Muslim relig-
ion, a non-Muslim can be charged for the commission of the
offence or the abetment thereof in a civil court.*®

In Kelantan it is provided that the provisions relating to
Muslim offences shall apply only to persons professing the Muslim
religion; but any person not professing the Muslim religion who
abets any person who to his knowledge professes the Muslim
religion in the commission of any such offence, other than the
offences relating to the sale, purchase or consumption of intoxicat-
ing liquor, to the sale or consumption of any food, drink or
tobacco in the month of Ramadhan and to illicit intercourse, shall
be guilty of an offence, punishable as an abetment under the
provisions of the Penal Code.*

In Perak it is provided that all persons professing the Muslim
religion shall be subject to the provisions relating to Muslim
offences, and no other person shall be subject thereto; but any
person not professing the Muslim religion who instigates any
person to commit any such offence shall be liable to a fine of one
hundred dollars although no prosecution may be commenced with-
out the previous sanction in writing of the Public Prosecutor.”

In Sclangor, Negri Sembilan, Melaka, Penang and Kedah

angor Administration of Muslim Law  Enactment, 1952, s.149;
Pahang Administration of the Law of the Religion of Islam Enact-
ment, 1956, s.147; [ulmrc Offences by Muhammadans Enactment, s, 2;
Tiengganu_Administration of Islamic Law Enactment, 1955,

Perlis Administration of Muslim Law Enactment, 196

93, Negii Sembilan Administiation of Muslim Law Enactment, 1960,

and 16%; Mualacca Administration of Muslim Law Enact-

140, 156 and 166; Penang Administration of Muslim Law
Enactment, 1959, s.1 157 and 167: Kedah Administration of Muslim
Law Enactment, 1962, 5142, 160 and 160,

94, Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1958, 5170 and 197 See (1962) M. /. [. at p. cliv on
the constitutionality of this provision.

95 Perak Muhammadans (Offences) Enactment, 1939, s2.
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it is provided that no prosecution for any offence against the
Administration of Muslim Law Enactment shall be heard in any
Court other than the Court of the Kathi Besar or a Court of a
Kathi; the Court of a Kathi having power to try any such offence
where the maximum punishment provided by law does not exceed
imprisonment for two months or a fine of two hundred dollars or
both (in Sclangor imprisonment for one month or a fine of one
hundred dollars or both). No prosecution in relation to unlaw-
ful mosques, false doctrines, enauthorized feruas, unauthorized
religious books or contempts of religion shall be instituted save
with the written sanction of the Majlis."®

In Kelantan it is provided that no prosecution for any offence
against the Council of Religion and Malay Custom and Kathis
Courts Enactment, 1953, shall be heard in any Court other than
the Court of the Chief Kathi or a Court of a Kathi; the Court of a
Kathi having power to try any such offence where the maximum
punishment provided by law does not exceed imprisonment for
one month or a fine of one hundred dollars or both. A person
charged for abetment of a person professing the Muslim religion
in the commission of any offence against the Enactment, is how-
ever triable by a Magistrate’s Court. No prosecution in relation
to unlawful mosques, false doctrines, unauthorized fetuas, un-
authorized religious books or contempts of religion shall be insti-
tuted except with the written sanction of the Majlis.*®

In Trengganu it is provided that no prosecution for any
offence which is an offence against the Administration of Islamic
Law Enactment, 1955 only, shall be heard in a Court other than
the Court of the Chief Kadzi or a Court of a Kadzi; the Court
of a Kadzi having power to try any such offence where the
maximum punishment provided by law does not exceed imprison-
ment for one month or a fine of one hundred dollars or both.  No
prosecution as regards unlawful mosques or unauthorized relig-

96. Selangor Administration of Muslim Law Enactment, 1952, 5149(2),
45(4) and 58 Negri Sembilan Administration of Muslim Law Enact-
ment, 1960, 5,141 (2), 41 (4) and 55; Malacca Administration of Muslim
Law Enactment, 1959, 5.140 (2), 40 (4) and 54; Penang Administration
of Muslim Law Enactment, s142(2), 40(4) and 54 Kedah
Administration of Muslim Law Enactment, 1962, 5.142 (2), 41 (4) and 55,

7. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 170 (2). 48 (2) and 62.
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ious books shall be instituted except with the written sanction
of the Majlis and no prosccution for false doctrines, unauthorized
fetuas and contempts of religion shall be instituted without the
written permission of the Commissioner.®

In Pahang it is provided that no prosecution for any offence
against the Administration of the Law of the Religion of Islam
Enactment, 1956, shall be had in any Court other than the Court
of the Chief Kathi or a Kathi; the Court of a Kathi having power
to try any such offence where the maximum punishment provided
by law does not exceed imprisonment for two months or a fine
of two hundred dollars or both. No prosecutions as regards
false religious teaching, false doctrine, illegal fetuas and contempts
of religious authoritics shall be brought without the sanction of
the Maijlis."*

In Perlis it is provided that the Court of a Kathi may try
any offence under the Administration of Muslim Law Enactment
committed by a person professing the Muslim religion with the
exception of the offence of incest which is triable in the Sessions
Court.  The Court of an Assistant Kathi can try any such offence
the maxi; punish of which is impri for a term
not exceeding six months or to a fine not exceeding six hundred
dollars. No prosecutions as regards wilful neglect of statutory
duty, teaching of Muslim religion, expounding of doctrines and
performances contrary to Muslim Law, unlawful issue of fetua,
contempts of religious authorities or courts or contempts of relig-
ion shall be brought without the sanction of the Majlis.10

In Perak the offences of adultery, kheluar and incest (by
reason of consanguinity or fosterage) are triable by the High
Court; while the offence of enticing away an unmarried girl, the
offence committed by un unmarried girl leaving her lawful guardi-
ans, the offence of incest (by reason of affinity), the offence against
the prohibition upon divorce, the offences relating to religious
teaching and publications concerning the Muslim religion are
triable by the Court of a Magistrate of the First Class. In such

98. Trengganu Administration of Islamic Law Enactment, 1955, 5128 (2),
25(2) and 38,

99. Pahang Administration of the Law of the Religion of Islam Enact-
ment. 1956, 5,147 (2), 37 (4) and 51.

100. Perlis Administration of Muslim Law Enactment, 1963, s11, 27 and
118 (4)
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trials the Court shall be assisted by two Muslim assessors.  Other
offences under the Muslim (Offences) Enactment are triable by
the Court of a Penghulu or if there be no such court having
jurisdiction, by the Court of a Kathi or if there be no court of
either of the above descriptions having jurisdiction, by the Court
of a Magistrate. Non-Muslims who are charged with instigating
any Muslim to commit an offence against the Muslim (Offences)
Enactment are triable in the Court of a Magistrate of the First
Class.'*t

In Johore the offence of incest (by reason of consanguinity
or of fosterage) is triable by the High Court; while the other
offences under the Muslim Offences Enactment are triable by the
Court of a Magistrate of the First or Second Class. In such
trials the Court shall be assisted by two Muslim assessors.'**

Administration.

In Perlis express provision is made by the Inspector of Relig-
ious Affairs and Visiting Teacher of Religion Rules, 1955, for
the appointmient of Inspectors to investigate into all matters con-
cerning breaches of the Muslim faith in the State and to take
proceedings against offenders of the Muslim Law as enacted by
the State and against persons who commit any breach of the
Sharaiah Courts Ei The shall i igate into
any belief which is alleged to be contrary to the precepts of
Islim and shall prosecute any person who promotes any teach-
ings based on religious books banned by the Religious Depart-
ment, The Inspector shall prosccute any person for failure to
attend during congregational prayers on a Friday or to fast during
every month of Ramadan or to give zakar and fifrah every year;
but no prosccution shall be if it is proved to the
satisfaction of the Inspector that the person has a reasonable
excuse for such non-observance as laid down by the Muslim Law.
The Inspector shall inspect the registration books of /mams with
regard to marriages, divorces and revocation of divorces pending
certification by the Kathi. The Inspector is required to visit
places of worship and give talks on matters relating to religion.

101, Perak Muhammadan (Offences) Enactment, 1939, s.16,
102, Johore Offenices by Muhammadans Enactment, 1935. 5.8 and 9.
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He is also required to make frequent visits to elders of the
mukims in the State and to submit a general report to the Presi-
dent of the Council of Religion and Malay Custom of his obser-
vations in the course of his visits on matters pertaining to:
(a) the welfare of the people; (b) the state of matrimonial rela-
tionship; (¢) the performance of religious duties; (d) the state
of religious knowledge of the people; (e) the conditions of the
places of worship; and (f) the activities of the religious leaders
in the area. %%

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis there is provision for the
appointment of persons to cffect arrests of persons and to pro-
secute offences before the Court of the Chief Kathi and Courts
of the Kathis. Such persons may be appointed by the Ruler (in
Melaka and Penang by the Yang di-Pertuan Agong) or by the
Majlis 24

EVIDENCE AND PROCEDURE

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang, Kedah and Perlis it is provided that the Court of
the Chief Kathi and the Court of a Kathi shall observe all the pro-
visions of Muslim Law relating to the number, status, or quality
of witnesses or evidence required to prove any fact; save as
aforesaid the Court shall have regard to the law of evidence for
the time being in force in the State and shall be guided by the
principles thereof, but shall not be obliged to apply such law

103, Perlis Inspector of Religions Affairs and Visiting Teacher of Religion
Rules, 1955 (L. N. No. 12 of 1955),

104, Selangor Administration of Muslim Law Enactment, 1952, s61 and
64; Kelantan Council of Religion and Malay Custom and Kathis
Courts Enactment, 1958, 5.65 and 68; Trengganu Administration of
Islamic Law Enactment, 1955, s41 and 44; Pahang Administration
of the Law of the Religion of Islam Enactment, 1936, s54 and 57;
Negri Sembilan Administration of Muslim Law Enactment, 1960, s.58
and 60; Malacca Administration of Muslim Law Enactment, 1959, 557

; Penang Administration of Muslim Law Enactment, 1959, s.57

5% Kedah Administration of Muslim Law Enactment, 1962, s.58

; Perlis Administration of Muslim Law Enactment, 1963, 530
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strictly.'"®

In Singapore the Muslims Ordii 1957, similarly provides
that the Shariah Court shall observe all the provisions of the
Muslim law relating to the number, status or quality of witnesses
or cvidence required to prove any fact; save as aforesaid the
Court shall have regard to the law of evidence for the time being
in force in Singapore and shall be guided by the principles there-
of, but shall not be obliged to apply the same strictly.!**

Number of Witnesses.

The testimony of a single individual is not enough to prove
any fact, except the appearance of the new moon in the month
of Ramadan. 1In order to prove the crime of zing@ (fornication)
four male witnesses must be produced and lwo witnesses arc
required to prove the culprit's confession, though in this latter
case too, one jurist considers that four witnesses are nceessary.
Real property claims and contracts having consequences that are
purely pecuniary, such as sale, cancellation by consent, transfer
of debts duc 1o a person and sccurity, as well as the rights result-
ing from these contracts, such as the right of option or the term
for payment, may all be proved by the testimony of two male
witnesses or of one male witness and two women, Two male
witnesses are required in all other contested cases, whether it
be a matter of non-remissible (hadd) penalties except that for
zina' (fornication), or of remissible ones, or of such disputes as
to an act of private life ordinarily effected before men and in
their sight, such as marriage, repudiation, return to conjugal
union, death, appointment of agents of testamentary dispositions.
On the other hand. what is specially liable to come under the

105, Sclangoy  Administration of Muslim  Law  Enactment, 1952, s.53;
Kelantan Council of Religion and Malay Custom and Kathis Courts

Trengganu Administration of Islamic Law
Enactment, 1955, 533 Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, s Negri Sembilan Adminis-
tration of Muslim Law Enactment, 1960, 5.50: Malacea Adminis-
tration of Muslim Law Enactment, 195 Penang Administration
of Muslim Law Enactment, 1959, s. Kedah  Administration o
Muslim Law Enactment, 1962, s50; Perlis Administration of Muslim
Law Enactment, 1963, s23

106, Singapore Muslims Ordi

ance, 1957, 527
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observation of women and, in general, facts which do not usually
take place in the presence and sight of men, such as the existence
of virginity, accouchement, menstruation, suckling, redhibitory
defects in women and defects in parts of the body usually covered,
are proved as well by the evidence of two men or by that of four
women. !

Srarus of Witnesses.

Witnesses must be frec from bias and prejudice. Interested
witnesses can always be challenged. A person cannot depose in
favour of his ancestors or descendants, though he may legally
do so against them. The deposition of an encmy is not admis-
sible, i.e., of a person who hates the adversary to such a degree
as to wish to see him fall into misery, to envy his prosperity and
rejoice in his misfortunc; but the favourable deposition of such
an enemy is admissible. According to Nawawi, husband and
wife may give evidence in favour of each other, and a person

may even depose in favour of his brother or of his friend. It
is permitted to challenge the testimony of persons who are too
cager to give cvidence. or so indifferently careless that one can
put no trust in their word, but the cvidence of police agents or
other persons as to the accomplishment of a person’s obligations
towards God and the actions of private life that confer an in-
violable right to a third party, as for example the existence or
expiration of a period of legal retirement or penalties of a non-
remissible character, ought generally to be accepted.!*®

A person cannot give evidence in favour of his own case, but
the parties may take oaths. The parties before a Muslim Court
are called the mudda’i or the party on whom the burden of proof
rests, not necessarily the plaintiff, and the mudda'a “alaih that is
the opposite party. Elaborate rules exist determining presump-
tions. The mudda’t must bring cvidence. 1f he does not, then the
mudda'a ‘alaih is obliged to clear himself with an oath. If the
mudda‘i has failed to produce evidence and the mudda‘a ‘alaih
has refused to take the oath the mudda'i gets still another chance.
He may now take the oath and his oath will be conclusive. The

107. Nawawi, op. m p517518.
108, Thid., p516-51
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rule of Muslim Law regarding the giving of evidence by the
parties is, however, not followed in Malaysia."*

The procedure for a trial laid down in, for example, the
Islamic Religious Courts (Civil Procedure) Rules, 1955, of
Trengganu provides that if at the time appointed for the hearing
the plaintiff does not appear, the proceedings may be struck out;
if the plaintiff appears, but the defendant does not appear, the
plaintiff may prove his case and the Court may give judgment
with the proviso that in any such case the Court may in its discre-
tion order an adjournment. If the defendant appears and admits
the plaintiff’s claim, the Court may give judgment without hearing
evidence. If the defendant desires to defend, the party against
whom judgment would be given on the pleadings and admissions
made, if no evidence were taken, shall have the right to begin.
Each party may address the Court and then give evidence and
call his witnesses who shall be examined and may be cross-
examined, re-examined, questioned by the Court and recalled for
examination.  After the ion of the evidence each party
may sum up his case, but so that the party who began shall
address the Court last. The Court may call any evidence which
it considers necessary, but no party shall be obliged to give
evidence against his will.11®

Quality of Witnesses.

No one can be accepted as a witness except a free, adult,
sane Muslim of irreproachable and serious character, not liable
to suspicion. Tt is necessary, to constitute irreproachable charac-
ter, that the witness should have abstained entirely from commit-
ting capital sins, and shall not be in the habit of committing sins
of a less serious nature. By a man of serious character is meant
one who models his conduct upon the respectable among his
contemporaries and fellow-countrymen.  Certain actions are con-
sidered as incompatible with a serious character. Thus in the
Minhaj ar-Talibin we read:

One should regard, for example, as wanting in seriousness, a

person who eats in public places and walks there bare-headed; who

embraces his wife in the presence of other persons; who is always
100, *Abdur Rahim, op. cit., p.364f.

110. Trengganu Tslamic Religious Courts (Civil Procedure) Rules, 1955,
2nd Schedule to the Administration of Islamic Law Enactment, 1955
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telling funny stories; who habitually plays chess or sings or listens
to singing, or who dances for an excessively long time. Tt is well,
however, so far as these acts are concerned, to take into consi-
deration the individual circumstances and places.
By ‘liable to suspicion’ is meant a person who allows himself to
be influenced by the idea of procuring some advantage or pro-
tecting himself against some damage,'!

Direct and Hearsay Testimony.

Witnesses called to prove a material fact, such as fornication,
destruction of property or accouchement, should have actually
seen the fact themselves; on the other hand, witnesses called to
prove that the adverse party spoke certain words as, for example,
that he has made a bargain, made an admission or repudiated
a wife, should not only have seen the individual in question, but
also heard the words in dispute. A belief in his own evidence
is an essential part of a witness's evidence, and therefore ordi-
narily he must testify to his own observation. A witness may,
however, prove in Court someonc’s name and origin according to
what he has heard as to the names of the father or the tribe.
The Shafi‘i School also permits to be established in the same way
upon the ground of public notoricty, the decease of any person,
without it being necessary for a person to have seen the dead
body himself. There is a dispute, however, as to whether hearsay
evidence is admissible in the cases of marriage or ownership.
The majority of authorities allow the acceptance of evidence of
public notoricty in such cases. Public notoricty consists in the
fact of hearing an occurrence related in the same manner by
several persons whose words can be trusted; though according
to some authorities it is enough to have heard it told by two
persons of irreproachable conduct.!'?

Acknowledgment or Igrar,

A transaction may be proved by the formal acknowledgment
in Court of the person who is to be bound; it may also be proved
by the evid of two irreproachable wi who testify to an
acknowledgment or admission by such person. It is a maxim of
Muslim Law that once a parly to a suit has deliberately

111 Nawawi, op. cit, p.5I5f.
M2, Ibid, p519E




372 ISLAMIC LAW IN MALAYA

and intentionally made a declaration or an admission he cannot
afterwards retract it and profit by it.""*
Procedure in Criminal Cases in Kathi's Courts.

In Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang and Kedah it is provided that information with
a view to prosecution of an offence may be made in writing or
orally to the Chief Karhi or a Kathi, who may thereupon issue
a summons against the accused person.  Any Police Officer, and,
it no Police Officer is known to be available, any Penghulu or
Imam may arrest without warrant any person who has committed
or attempted to commit in his presence an offence involving a
breach of the peace or any person who has committed in his
presence any offence and who refuses or fails to give on request his
full and true name and address. Prosecutions may be conducted by:
(a) any person appointed in writing by the Ruler (or in Melaka
and Penang, the Yang di-Pertuan Agong) to prosecute or (b) any
person appointed by the Majlis (in Trengganu by the Commis-
sioner of the Department of Religious Affairs) or (c) by the
Public Prosecutor or his Deputy or (d) by a Police Officer, or
in Selangor by a Penghulu or (e) by the Imam of the Kariah
within which the offence was committed (in Kelantan by the
Imam Tua and in Trengganu by the Chief Imam of the mukim
within which the offence was committed) or (f) by the com-
plainant; none of such persons shall be entitled to prosccute if
any person mentioned before him in the list is available and
willing to do so.

At the trial, the accused shall be charged. 1f he pleads
guilty he may be sentenced on such plea. If the accused claims
trial, or refuses to plead, the prosecutor shall outline the facts
to be proved and the relevant Jaw and shall then call the witnesses.
Such witnesses shall be examined by the party calling them and
may then be ined by the opposing party. Cross-
examination may be directed to credibility. The party who called
the witness may then re-examine him in matters arising from the
cross-examination, The Court may put any question to any wit-
ness at any time.  Any further question may be put or the witness
may be recalled by leave of the Court. After hearing the wit-

118, Ibid. p.18st
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nesses for the prosecution the Court shall either dismiss the case
or call on the accused for his defence. 1f called on for his
defence, the accused may address the Court and may then
either give cvidence or make a statement without being sworn
or affirmed, in which case he will not be liable to be cross-
examined or may stand silent. If the accused gives evidence, he
may be cross-examined, but not as to character or as to other
offences not charged. The accused may then call his witnesses.
The accused may then sum up on the case, the prosecutor may
reply generally, and the Court shall then either convict or acquit
the accused. The Court shall at all times satisfy itself that the
accused understands the nature and effect of the proceedings and
has a proper apportunity to defend himself.!!*

Procedure in Civil Cases.

It is provided in Selangor, Kelantan, Trengganu, Pahang,
Negri Sembilan, Melaka. Penang, Kedah and Perlis that all civil
proceedings in the Kathi’s Courts shall be brought by filing a
plaint or by making oral complaint to the presiding officer of the
Court; in case of oral complaint the Court shall draft a plaint
for the plaintiff. The plaint shall contain the names, addresses
and descriptions of the parties, a concise statement of the cause
of action and a statement of the relief claimed or judgment
prayed, Provision is made for joinder and consolidation, for the
service of process and for the representation of deceased person
or persons under disability. The defendant may file a written
defence but if he has not done so at the time of his first appear-
ance and does not desire to do so, the Court shall ascertain orally
the grounds of his defence and he shall not thereafter raise other
grounds of defence without leave of the Court. If the defendant
wishes to raisc matters by way of counterclaim the Court may
either permit him to do so or direct him to file separate proceed-

114, Selangor Administration of Muslim Law Enactment, 1952, 550-66;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 563-70; Trengganu Administration of Islamic Law
Enactment, . 5.39-46; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 5.52-59; Negri Sembilan Adminis-
tration of Muslin Law Enactment. 1960, Malacca Adminis-
tration of Muslim L Penang
tration of Muslim Law En 59, s.56-61; Kedah Adminis-
tration of Muslim Liw Enictment, 1962, $56-62; Perlis Adminis-
tration of Muslim Law Fuactment. 1963, 5.28-36.

5.55-61;
1
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ings. Provision is made for interlocutory proceedings and for
the withdrawal and settlement of the proceedings. If at the time
appointed for the hearing the plaintiff does not appear the
proceedings may be struck out; if the plaintiff appears but the
defendant does not appear the plaintiff may prove his case and
the Court may give judgment, but the Court may in such a case
in its discretion order an adjournment. If the defendant appears
and admits the plaintiffs claim the Court may give judgment
without hearing evidence. If the defendant desires to defend, the
party against whom judgment would be given on the pleadings
and admission made, if no evidence were taken, shall have the
right to begin. Each party may address the Court and may
then give evidence and call his witnesses, who shall be examined
and may be cross-cxamined, re-examined and questioned by the
Court. After the conclusion of the evidence each party may
sum up his case, but so that the party who began shall address
the Court last. The Court may call any evidence which it considers
necessary but no party shall be obliged to give evidence against
his will. Thereafter the Court shall give judgement in open court
either at once or at a latter time of which notice shall be given
to the parties. Provision is made for the award of costs and the
execution of judgments.!!®

Similar procedure is also prescribed in the Shariah Court
in Singapore except that actions and proceedings are commenced
by summons instead of by plaint. It is also provided that in
matters of practice and procedure not expressly provided in the
rules, the court may adopt the practice and procedure in civil
proceedings for the time being in force in the Civil District
Courts. 116

115. Sclangor Administration of Muslim Law Enactment, 1952, 5.76-86;
Kelantan Council ol Rclxgmn and Malay Custom and Kathis Courts
Enactment, 1953, Trengganu Islamic Religious Courts (Givil
Procedure) Rules, 195 2nd Schedule 1o the Administration of Islamic
Law Enactment, 1955 Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 5.69-79; Negri Sembilan Adminis-
tration of Muslim Law Enactment, 1960, 5.71-81: Malacca Adminis-
wation of Muslim Law Enactment, 1959, 570-80; Penang Adminis-
tration of Muslim Law Enactment, 1950, 570-80; Kcdah Adminis:
tration of Muslim Law Enactment, 1962, 1.71—31: Perlis Adminis-
tration of Muslim Law Enactment, 1963, 547-57.

116, Muslim Marriage and Divorce Rules, Re Maria Menado
(1964) M.LJ. 266 where it was held that the Shariah Court has no
power to effect substituted service of a summons outside the State.
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GLOSSARY OF LEGAL TERMS

(See note on page 399)

Matay VARIATION Aranic DEFINITION

ada performance of obligation at pres
cribed time.

‘adat ‘ada custom.

‘adat kampong custom of the kampong i.e. village.

‘adat perpateh matrilineal custom.

adat Rembau custom of Rembau

“idat temenggong parilineal custom

‘Adat Istiadat Melayu Malay Custom
‘adhib penalty awarded in uext world.
adhan “announcement”, a technical tern

for the call to the Divine servic
of Friday and the five dail

suldts.
adillat ash-Sharie  Shari‘a evidences.
Agong, Yang di- “The King
Pertuan
ahad Hadith isolated Hadith.
alikam judgments,
Ahl al-Bayt ‘People of the Housc' consisting ¢

the Prophet’s son-in-law “Ali, I
daughter and ‘Ali’s wife Fitimul
and their descendants.

ARl al-Hadith ‘People of Hadith’

Ahl al-Kitdb ‘People of the Book' (People wh
possess 2 scripturc).

Ahtw'l-Sunna
Wa'l-Jumd'a ‘the People of the Sunna and ¢
the Community', are those wh
refrain from deviating from do
ma and practice.

ajwiba opinions,
Allah God.
‘alamat sign.
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MaLay ARNTION ARanic
aliv (pl. ‘wlani’)
‘wmal
‘amaliyyat
“amils
Amin
amitr al-khayrat amar al-khaiva wmfr al-khayrat
anak dara
‘agl
arkin

asabue (pl. ‘asabir)

Ashab

ast

athar

awsaf khdvijiyya

axiima

batil

by’
jual janji buy' bil-wafa
Bait al-Mal  Bayt ul-Mal
Buyt ul-Mat ul-

Mustimin

belanja hangus
bendang
bersuarang
besar
Besar, Mentri

bid'a

birr

buapak ibit-bapa

butlan

DEFNITION

4 learned man, particularly in the
Muslim sciences of the traditions
and the sacred Taw.

practice, precedent.
conduct.

collectors, in this instance of zakat
and fitrah, literally: worker,

treasurer, trustee,
good works,

female who has never been married
or had sexual intercourse,

iutellect, ‘reason,
essential elements.

agnatic relatives, relationship traced
through malcs.

Companions of the Prophet.
original cause.

effect,

outward qualities.

ideal.

null, void.

sale, transaction.

a montgage by conditional sale.
public treasury.

“The Treasury of the Muslims’,

personal ceremonial expenses, gifts
in cash or kind given on engage-
ment by the man to the woman,
which are not reclaimable.

wet rice field.

arbitration or settlement, in ‘adat
perpateh.

big.
here in sense of 'Chiefl’ Minister.
innovation.

good and pious acts.

clder of u perut or family.

null
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Maray
chiari bahagi

charian bujang

charian laki-bini

cherai ta'alik

cherai tebus talak

“China Buta”

chinchin tanya
chinchin, menghulur

daerah

dapatan tinggal

Dua Kalimah
Shahada

ISLAMIC LAW IN MALAYA

VARIATION ArABic

da'if Hadith
Dai - Mutlag

da'is

dariira
din

dirham

DEFINITION

increase ov carnings are divided.

property given son by parents be.
comes harta pembawa on marri
age; property which clearly b
longs to one. tribe.

property acquired by joint eflot
of martied couple, this include
any increase in value on the
harta pembawa  and  dapatar
during the marriage; where :
divorce occurs as a result of t
“breaking of a condition’ (la‘alik
the wife retains the whole.

divorce by the breaking of a con
dition,

divorce by redemption.

‘Blind Chinese’, ie. the one wh
carries out the legal fiction o
marrying a woman divorced fron
her husband by three (alag fo
the expressed purpose of divor
cing her and thereby making i
possible for her husband to e
marry with her.

‘secker ring'.

“wnding the ring ceremony’,

area.

Hadith which arc transmitted b
persons of questionable authorit,

the present religious head of th
Dawidi Bohoras.

literally, he who summons (me
to the good or to the Faith
initiates.

wife's separate estate, remains wit
her,

necessity.

religion,

the silver unit of coinage derive
from the Greek drachma,

blessing, prayer, in sensc of Hebre
beraka, not to be confused wi
saldt often translated as praye
but actually whole service.

Confession of the Faith,
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MALAY

fasah

fetua

fitrah

gantang
gantang baghdad

habuan

hantayan
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VARIATION

fasid

petua

hadiyya

Arasic

fagih (pl. fuqahdy
far* (pl. furw)
fardid

fard (pl. furad)
fard al-‘ayn

fard kifaya

fasad

faskh

fasiq

fatwd (pl. fatdwa)
fil (pl. afl
figh

fisq

fitr

furd al-figh

ghatib
hadd (pl. hudad)

hadia

hadith

hafiz

Hafsah

hajj

hakam (pl. hakamany
Liakim (pl. hakiman)
halal

Hanafis

DEFINITION

jurist,

subsidiary, branch of the law.

Islamic law of Inheritance.

obligatory.

individual obligation,

collective obligation.

irregular, invalid.

revocation, annulment.

impious.

formal legal opinion,

act, practice.

jurisprudence.

impiety.

religious tithe payable once a year
during fasting month, not propor-
tionate to income but so much
per head in a family.

branches of the law.

6 katties.

3 hatties and 12 tahils.

he who has vanished,

commission; remuneration.

unalterable punishment for crimi-
nal offence.

wift.

tradition.

veciters of the Qurian by heart,

wife of Prophet Muhammad.

pilgrimage to Makka.

arbitrator,

judge.

lawful,

obligatory cash payment duc to be
paid under local custom by bride-
groom to bride at  time of
warriage.

followers of the largest of four

ools of law mutually consi-

sidered ‘orthodox’, deri name

from Abii Hanifa, Shaybini and
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Matay VARIATION Arame
Hanbalis
faranm

Hari Raya Fitiih Id al-Fitr
1d ag-Saghir

Hari Raya Huji Td al-Adha

harta
harta dapatan

harta dapatan tinggal

harta janda

harta laki-bini

harta pembawn

MIC LAW IN MALAYA

DERINITION

Yisuf outstanding juriss, repre-
sents  ancient ‘laqi - school,
adopted a5 S xhoel
Ottoman Tutks and accordingly
followed by courts of Siidan,
Egypt, Palestine, Syria, ‘Ira
dominant in Central Asia, India,

followers of  smallest “orthodox’
school, Wahhibis of Arabia re-
pudiate many Hanbali tenets but
were (0 eachings of Hanbali
reformers, 1hn Taymiyya  and
1hn Qayyim.

prohibited, forbidden,

the ‘minor festival” or ‘fustival of

the breaking of the fast’, cele-
brated on the lst Shawiwedal and
following day it a Muslim has
it al-fitr before end
g manth, he is legally
bound 1o do so on the Ist
Shawwal latest; as festival marks
end of difficult period of fasting,
although ‘minor’, it is wlebrated
with more enthusiasm  than- the
‘major fstival'

the ‘major festival’, sacrificial

festival” celebrated on the 10th

Dincl-Hijja, the day pilgiims
sacrifice in the valley of Mind
and three following days; an old
‘Arab custom adopted by Islim
as Sunna; it is wdjib (a4 neces-
sary duty) only by reason of a
nadhr (vow); obligatory on crery
free Muslim who can ord
buy a sacrificial victim: smp.
camels  or cattle, free  from
defects and of a fixed age are
S0 used.

property.

personal estate of wife

‘remains

personal property of wi
on divorce.

propetty of widow, divorcee.

jointly  acquired  property o
ma pair, sec clarian lak
bini.

petsomal estate of husband, or
death veverts o his wariths.
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Matay VARIATION Aranic DEFINITION
harta pembawa ptr!n".’ﬂ estate of hushand which
kembali ‘returns’ with him on divorce.

harta pesaka inherited property.

harta sapencharian

jointly zrquiml plopu‘l: gt
that work cre: joint owner-
ship nglm. on (hmnc or deatl
the wife has a right

g

a
or otherwise. See also cluarian
laki bini.

‘harta sharikat partnership property.

hasan Hadith Hadith which are transmitted by
narrators not of moral excellence
as narrators of galilt tradition.

hiba ordinary gift in contrast to sadaga.

hijrah migration of the Prophet M’ulnmv
mad to Madinah in AD,
the beginning of the Ltimic era.

hikma propriety of judgment, cquated
with Sunna.
hikmat policy.
hiyal legal devices, casuistry.
Jukm (pl. alkam)  command, rule of law.
hukom Shara’ hukm Sha, a Shari‘a value, ie. the quality
determined as a result of divine
revelation.
fukm taklifi mandatory law.
hukm wada's declaratory laws.
huma dry rice field.
g (sing, hagq)  rights,
Juqing Allah rights of God, or crimes against the
community.
huqiq ‘ibid rights of Man, torts, contractual
rights.
hurma prohibited,
husn beauty, good.
hutang deferred,

second performance of obligation
at prescribed time, first per-
formance having been not valid,

‘ibadat devotional duties,

‘ibiha permission.
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Matay VARIATION ArABIC
Hari Raya Id

“idda

ijah
ijmit
ijmati
ijtinad
ikhilaf
ikhtiyar
“ilta
Imam
Imamat
iman
‘igib

igrar

Istam
isndd
istihsan

istighib

DEFINITION

festival; word derived from 1ot
~w -d and explained as *(period.
ically)  retumning;  actually
Arami¢ loanword, numerous in
religion; term occurs in  Sira
V:ilI4 where ‘Tsi prays that a
table may come down from
heaven; see also Hari Raya
Figrah  (‘Td_al-Fifr)
Raya Haji (Id al Adha).

period of retirement specified for
termination of the legal effects of
marriage.

proposal, offer.

consensus, agreement,

gencral (in the sense of general
evidences).

independent judgement, reasoning,
striving with full exertion’,

Iegal controversy, differences, umong
jurists on matters of

will power.

cifective causc,

leader of people, used for a prayer-
leader or founder or leading ju-
rist of different schools,

Spiritual lordship of Muslim

pire.

faith,

awards in this world.

.uLnoer(lgunuu admission, con-
fession; in Islimic law, admission
testified by two competent wit-
nesses is irrevocable in matters
of human vights; hugiq adamiy
ya (from Adam, man),

fiterally means submission (o the
will of God,

chain  of reporters, authorities
‘backing' a hadith (tradition).

Hanafi principle of juristic pre:
ference, cquity.

principle most extensively nsed by
Shifiis of ‘sccking a link', tech:
pical term for the principle
whereby a state of affirs knows
to have once existed is regarded



MALAY

janda

jual janji

kadim

kandoorie

kapan

kariah masjid

katam

Kathi
Kathi Besar
Kathi, Naib
kattic

ketwa kampong
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VARIATION

Ka'aba

Kadzi

ARABIC

istishdb al-hal

istishab al-madi

ististah

itigadiyyat

jatiz
jamd'a

thayyib

bay' bil-wafd

Ka'ba

kafd'a

kalam

khatm

Qadi (Cadis)

Khalifa

DEFINITION

as having persisted unless the
contrary can be shown.

if the presumption is that what is
proved in the past still continues.

if the converse is the casc.

Maliki principle of prefering what
is in the public interest.

matters of belief.

or mubdh, permitted.

community.

female who is neither anak dara
(unmarried and  virgin) nor a
married woman,

conditional sale.

sacred shrine in the centre of the
sacred Masjid at Makka in which
direction the  Muslims face in
prayer,

relations, adoption, see also warith.

suitability, competence, sce kufii.

dialectics, theology.

feast.

literally, shroud, burial expenses.

rescribed  mosque area, mosque
district.

technical name for recitation of
whole Quran from beginning ta
end; infinitive from  khatama,
derived with meaning ‘to end,
to _conclude’ from non-Arabic
khatam ‘seal, scal-ting', because
the ‘scal’ was affixed at the end
of the document: the complete
recitation  especially if - accom-
plished in a short time, is a
meritorious achievement.

judge.
Chicf Kathi.

Assistant Kathi,

114 1b., 16 tahils.

head of a kampong ov village

Chicf of State.
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Maray

kheluat

kholo"

hnasa

kuf

kuncha

lebai

Iembaga

luak

mas-kahwin

Majlis Ugama Istam
dan “Adat Istiedat
Melayu

VARIATION

bersunyi
sunyian

khula

lebay

ISLAMIC LAW IN MALAYA

Aranie

khatwat

Khital
hiyar

khal

kindya
kitah

Kitabiyya

tauliah
hufr
hifaya

ma‘ani

madhab
madrasah

mafqiid al-khabar

mahr

majlis

mato il

DEFINITION

to be with a man or woman alone
(close proximity), (n impro.
pricty),

communication from God.
aption.

divestiture or redemption of herself
by a wife, special form of divorce
by which the wife purchases her
freedom, the name comes origi-
ally from the symbolical act of
ng ol and thiowing away
a picce of dlothing, but alrcady
in the pre-Islimic period it had
become an expression for the di
solution of legal clations in
general.

vague.
the Qur'an, seripture, hook,

‘People of the Book' ic. of
Scriptuaries.  Chiistians,  Jews
Sabians, Zoroastrians.

letter of authoiily.

unbelicf,

marriage equality L, the man mus
b the same status as the
woman.

480 gantangs.

‘lower grade’ village pricst,
leader.

tribal headman,

district, area,

prevent.

school of law, doctrine,

(tcligious) Arabic school.

missing person.

bride-price, dower given to the wife
by the husband.

council, sitting, asscmbly.

Council of Religion (Islam) aud

Malay Custom.

objectionable.
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ALY ARIATION Arspic DEFINITION
makrih at-tanzil considered improper and o be
karihat avoided for purposes of keeping
pure; i.e., nearer (o muhdl thai
the haram.

makrile kaviliat improper o the degree of prohibi-

at-tahrim tion, ic, nearcr hardmn.

mal property.

Malikis followers of ‘orthodox’ school of
Ilijas, Malik ibn Anas nnmiml
founder; found in Sidan, Upper
Egypt, throughout Norih ‘and
West Africa.

iandith commended act.

magbal an @had tradition (Hadith) accept-
able as a basis of legal doctrine.

ma'rafat virtues,

masafat al-qasr journey long enough o justify
shoriening of prayers,

mashhir predominant, widespread.

masjid place of worship, a mosque,

maglalialy public interest.

mastai unknown; hidden,

menghulur chinchin ‘sending the ring’ see alio under
chinchin.
Mentri Besar Chief Minister.

withgal Goldsmith's weight, 42 grams,
20 mithqal is cquivalent to 2,125
Lahils.

mualla based on a cause that can be
extended to other causes,

mu‘amalat civil transactions.

marada preference.

mudrada mo' at-  conflict with preference.

tarjife

micarrif makes known.

mu'aththir brings into existence; authoritative,

mu'athilir fih effective cause.

mubdh permitted.

mudda't party on_whom burden of proof

rests, plaintiff,

mudda'a ‘alaik apposite party, defendant.
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Matay
Mufti Kerajaan

mukim

mut'ah

VaRIATION

matta‘al

ISLAMIC LAW IN MALAYA

Arasic
Mufti

mujtahid

mujtahidan
mukallaf

inuld'im
mundhahat
imunasib
munkarat
nuntazar

miugallidin (pl)
mugallid (sing)

murajjilin

mursal
mushi'a

musnad

mustahabl

mutawdtir Jndith

mtlag

nafl

DEFINITION

jurisconsult;  qualified to iss,
fatid, (religious) legal opinion,
one wha exercises ijlihid,
independent reasoning,

expounders of the law.

person of full capacity, subject
the law,

district,
appropriate,
domestic 1elations,
proper.

vices.

he who is awaited.

junists who are followers of juris
of the past and who do not then
selves  exercise  independer
judgment.

jurists who followed  views
original founders of schools
.

disconnected.
unknown share in any property.

collection where Jiadith transmitte
by the same companion  ay
classed  together without respe
to their content,

or mandib, commendable.

NOTE: in  Arabic, temporas
marriage  (permitted lmlay oni
by Ithnd ‘Ashari); in Mala
consolatory  gift given to
divorced woman, Mut'at al-fuli
in Arabic means a gift give
where no dower is stipulated an
4 woman is divorced before co
summation of the marriage.

continuous hadith.

absolute.

; Sunna, . its ot obligat
m extent of fard or
mission still rewarded, pmlmm
10 omission, although no punis!
ment_ for omission; acts whic
the Prophet performed at or
time and omitted at another,




MALAY

Naib

Nathir

nazr

nazr ‘am

nusus

pajar siddik
pakat
pegatai masjid

pembawa kembali

pemberian

penghulu
penggauwa
habul

Kathi
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VARIATION

Kadzi

ArABIC
na'ib
naskh
nasikh
nass
Nazir
nawazil

nadhy

nisab

nushiz

qabil
qada®

Qadi, Cad: is
Hikim
qawli
qgiraat
qiyds

qubh
qurbat

DEFINITION

assistant.

abrogation.

abrogating (legislation).

test of scripture or the Shari‘a

controller,

precedents.

an expressed vow to do any act or
to dedicate property for any
purpose allowed by Muslim Law,

a nazr intended fully or in part for
benefit of Muslim community
generally or part thereof as

osed to an individual or
individuals.

minimum.

wife unreasonably refuses to obey
lawful wishes or commands of
husband.

before sunrise.
settlement,
masjid official.

pessonal estate of man, returns to
im on divorce or death of wife,

optional marriage settlement in

or in kind made by
husband to wife at time of
marriage.

village headman.
headman.
acceptance.

performance  of obligation_after
prescribed  time;  sentes or

judgment.
judge,

in ‘Iriq.
expressed in words.
readings of the Qurian,
analogy, analogical deduction.
ugliness, bad,
nearness to God.
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Maray VARIATION

raayat school

Puasa Ramadhan

rajok

sadikal

sanak dato’
sanak ibi

sanak moyang

sawah

Shaaban

Shawal

ArAnIC

Quraysh

vadd
Ramadin
ra'y

riba
rukhsa
rukn

sabab

sadaqu
salilt
sahih hadith

salat

sanad

Shaban

shadhdh
Shi

shahada
shar@'it
Shari‘a
shart

Shawwal

Shi'a Al

ISLAMIC LAW IN MALAYA

DERINITION

wibe to  which the Prophe
Mubammad belonged.

raayat literally mass or people -
government school.

doctrine of return.

fasting month of the Islimic yea
legal opinion.

usury.

vevocation of divorce.

permissible; conceded.

formal causc.

cause,

gift given with intention of obtai
ing recompense in other worl
charitable alms.

authentic (tradition).

Hadith transmitted by tuly pio
persons.

see daa, du'@

chain of authorities

heirs, if grandmothers were siste
heirs, if mothers ware sisters

heirs, i great-grandmothers we
sisters.

padi or rice land,

name of the eighth month of v
lunar year.

anomalous opinion,

adherents of school founded |
Shati'i, ‘orthodox’; predomina
in Lower I Afri
much of Arabia, Red Sea Littor:
throughout Southeast Asia.

=

profession of the faith; testimony

conditions.

sacred law.

condition.

name of the tenth month of ¢
Tunar year.

party which attached itself to ‘2
after death of the Prophet,
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MALAY

surat ta‘alik

talak

tanah wakaf
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VARIATION

Shi‘as

Arapic

Shii's

siltha
siyasa
safi

Sunna

Sunna mw'akkada
Sunna ez-zawd'id
Sunni

siira

sureeh
ta‘alik
tatallug

ta'diya

tabi'un

tafrig al-dhimma
tafsili

tafsir

tahil

talkim

tahiil

taklifi
talag

talig raj'i
taldq bi'in
ta'tit

talfig

DEFINITION

the general name given for a laige
group of very different Muslim
sects, who recognize ‘Al as the
legitimate Khalif after the death
of the Prophet,

validity.
policy, politics.
Muslim mystic,

custom; a_precedent based on the
Prophet's acts or sayings.

omission evil or improper.
omission ot improper.
Orthodox Muslim.

a portion or chapter of the Qur'an,

“certificate of condition’ attached
to a marriage which if broken
entitles the woman to divorce,

explicit.
condition,

sugeetion (hclwccn one fact and
anothe

to extend.
successors,
freedom from an obligation.

particular (evidences).

commentary; exegesis

13 ounces,

arbitration.

the making of something ot some-
one lawful, particularly used of
a marriage which serves t make
a wriply divorced woman lawful
once more to  her former
husband, sce also China Buta.

mandatory.
divorce.

revocable divorce,
imrevocable divorce.
rcasoning,

‘patching up' legal rules.
wakaf land.
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Maray

tua

tunai

untong
upah

wakif

wakaf ‘am

wakaf khs

VARIATION

ISLAMIC LAW IN MALAYA

Aranic
taglid

tauliah

Ia

thawab

‘ulama’ (sing. ‘alim)

‘ugiba (pl. ‘uqitbat)
wgil

usil al-figh

Usali

wada't
wajib
wakil

wagf (pl. awqaf)

DEFINITION

act of following; adherence; imita

nally con.
formity to the opinion of g
lcading jurist; later, conformity
to one of the four schools of law

see kuasa,

corrective punishment, Jess than 3
hadd.

religious merit; rewards.

old.

prompt.

see “dlim.
increase.

compensation.

penalty.

1oots or sources (of the luw).

the science of the principle where
by one reaches figh in the i
way.

School of law of the [Ithn
“Asharis.

dedlaratory.
abligatory.
plenipotentiary and agent.

is an Arabic musdar meaning *

tect a thing, prevent fron
becoming property of a thir
person (tamlik); ~ commonly 3
pious foundation; a thing tha
while retaining its  substancy
yields a usufruct and of whicl
the owner has surrendered i
power of disposal with stipulatios
that the yield be used for parti
cular purposes for which th
waqf established or for permit
ted good purposes generally, i.c
according to Islimic Law.
4 dedication in_ perpetuity of U
or income of propert
for religious or charitable pur
poses recognised by Islimic Law

a dedication in perpetuity of th
capital or property for religiou



MALAY

wakaf, tanalt

wala

wali rija

wali tahkim

warith

Yang di-Pertuan
Agong

Yang di-Pertuan
Negara

zakat
zakat ul-fitrah

GLOSSARY OF

VARIATION

wall dkim

waris, kadim

ARrABIC

wigif
wald
wali

walf mujbir

walima

wijdaniyyat

wujih

yagin

zahir

zakat ul-fitr

na’

LEGAL TERMS 899

DerIrioN

or churitable purposes presciibed
in the wakaf.

wakaf lands.

founder of a wagf.

patronage; ‘to be near’,

guardian for marriage,

the guardian for marriage who can

nder SHafT law give a virgin

irl in marriage without her
consent, that is the father or the
paternal grandfather,

may act instead of wali or
guardian when the wali has
refused his consent to the mar-
riage without sufficient reason or
where the woman to be wedded
has no walf; in such instance the
woman's consent is essential.

Kathi appointed by the authorities
to act as wali where there is no
wali mujbir or agnatic relatives
to act as wali and where there is
1o Muslim ruler in the Statc
such instance the woman must
consent to the marriage,

warriage feast.
relations, heirs.
matters of cthics.
obligations.,

King of Federation of Malaysia

Head of State in Singapore,

positive knowledge,
literal meaning
legal alms.

tithe payable in fasting month.

fornication, adultery.

Note — Words are cited under ‘Malay' or ‘Arabic’ according to their usage in text
itself.  This should not be taken to mean that where the ‘Malay’ is blank it would
necessarily be identical to the Arabic, or vice versa.



‘Alids

Bohara

Dawndis

Druzes

GLOSSARY OF MINORITY SECTS
AND MOVEMENTS CITED

descendants of ‘Ali b, Abi son-in-law of the Pro-
who had 14 sons and |7 daughters; the ‘misfortunes’
of his descendants fill the pages of Muslim history. At
present the descendants of the Prophet are distinguished

he titles: Syed, Sharif, or Sharifa, such descent being
certificated by 2 genealogical tree (silsilah),

(from Gujriti voliorvwm, to trade), name of 200000
Indian Ismiili ian branch. Originally they were
converts from Hinduism, The community is almost ex-
clusively traders, Their High Priest (D@ Mutldg) is in
Bombay.

on the death in 1591 of the 24th da4, Diwad b. ‘Ajab
h, the Musta'lian sph! apart: the Indians supported
Dawad (therefore Dawidis) while the majority of the
Yamanites (Sulaymanis) sided with Sulayman b, Hasan.

live in Lebanon and Anti-Lebanon. They held a special
position in the Ottoman administration. Their name
is probably derived from Darazi. It is likely that they
were ethnically distinct before the founding of their own
religion, perhaps a people who fled 1o the mountains in
time of invasion, and never quite converted to Islam.
Their religion is a leamed system known to the ‘ugqal
(learned), not to the juhhal (ignorant) of the peaple.
The most meritorious of ‘uqqal (I out of 50) become
adjawid (perfect); these are the religious chicfs.

founded in Eastern Bengal about 1804 by
Alldh who was born in the district of Faridpar.
an incredible story of & man who went to M:
study and after 20 years started homewards ouly to be
robbed; being without anything he joined his attackers
larcr, by persuasion of his character. became his

: ation was the non-observance of

5 and the two Ids, on the ground that British
as dir al-larb or the ‘world of war' rather than
dar al-Islim or the ‘world of Islam’. He ordered that
the tevm wstdz or ‘teacher’ be used rather than pir or
master and shagird or ‘pupil’ rather than murid or ‘dis-
ciple’ as these terms would not imply complete submis-
sion. He required tawba or ‘repentance for sins' from
every disc It was however the dogma that the
husband and not a midwife should cut the navel cord
which alicnated many. Further, the Zamindar or Land-

400



Ibadis

Isma'ilis

Ithna “Asharis

Kharafis

Khaja

MINORITY SECTS 401

lord class were alarmed by the unification of the peasantry
under the leadership of Shari'at Allah. 1t was his son,
Dadh Miyan who justified the fear of the landlord class,
as well as the European estate owners, as he taught the
cquality of man, fought the illegal levying of cesses
by the landlords, and finally taught that the carth
belongs 1o God and no one had a right o occupy it as
an inheritance or 10 levy taxes upon it. Peasants were
encouraged 1o settle on' Khass Makall lands, managed
directly by the Government, and thus pay only land
revenue to the State.  Understandably many false suits
were brought against him. Dadhi Miyan dicd in 1860
and none of his sons proved his equal — thus the sect
diminished in numbers.

4 sect regarded by the Sunnis (the ‘Orthodox) as
heterodox.  They are the only surviving representatives
of the Khariji seceders of carly Islam. Their actual
differences with the Sunnis are trivial. The Berbers of
North Africa ate (bddis, which may be partly ascribed
to their will to remain scparate from the 'Arab people.
The Ibadis established an Imamate in ‘Uman. They
are found in Zanzibar and parts of the mainland of East
Africa.

branch of SAi'7, on death of Ismd'‘il, son of Imam Ja'far

Dnim.
some differing widely in tenets.

‘the Twelvers', a name given in contrast fo the Sabliyya,
partisans of tiic seven imams, to those Shi‘is who allow
the series of twelve imams and say that the imdmate pass-
ed from ‘Ali ar-Rida to his son Muhammad al-Taqi, 0
the latter’s son “Ali al-Naqi, then to his son al-Hasan
al-Askari al-Zaki, and finally to Muhammad al-Mahdi,
who disappearcd and will come again at the end of time
1o announce the last judgment and to Al the carth with
justice. The scries of twelve Imims is made up as
follows: ‘Ali al-Murta al-Hasan al-Mujtabd;
j

al-s J; Muhammad al-
Bagit; Ja'far a
Muhammad al-Taqi; ‘Al
Zaki; Muhammad: al-Mahdi al-

members of the earliest sect of Islim, their jmportance
lies in the formulation of questions relative to the theory
of the Khalifate and to justification by faith or by works,
They carricd out continual insurrections, often controling
whole provinces. By this action, under ‘Ali and the
Umayyads, they inadvertently contributed to Mu‘awiya's
triumph over ‘Ali and then to that of the ‘Abbisids over
the Umayyads.

name of an Indian Muslim caste, originally Lohana caste
of Hindus, converted in 14th century by Persian Isma'ili
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Muhammadiyya

Sabiyya

Sulaymanis

Wahhabi

Zaidis

ISLAMIC LAW IN MALAYA

missionary. The Persian word khaja replaced the Hindu
thahur, thakkar, or lord, master, which is still used in
addressing Lohanas and Khojas among themselves. Loha-
nas are regarded as Kshatrias.

reformist, largely middle-class Muslim organization in
Indonesia founded in 1912 by Kyahi Haji Ahmad Dah-
lan, similar to reform movement in Egypt and India (sec
Afghani and ‘Abdu). Although mnon-political, it cont:
buted towards the formation of 4 conscious basc for the
nationalist movement.

‘Seveners’, the name of various Shi'a groups who restrict
the number of visible fmams 0 seven.

sce Dawidis.

1-Wahh

founded by b, *Abd

(41201 AH.— 1787 AD). The members call thel
pidin ‘unitarians’ and their system (luuqu)
‘Mubammadan’. They regard themselves as Sun
the Hanbali school as interpreted by Ibn Taimiyya M\u
suungly attacked the cult of saints. The general aim

£ ‘Abd al-Wahhab was to do away with all innovations
(bxdu) which were later than the third century of Islim,
thus the community are able w0 recognize the authority
of the four Sunni (orthodox) law schools, and the six
books of tradition.

nguished from Ithnd

the ‘practical’ group of the Shi‘a, d
1 of Zayd b. ‘All.

‘Asharis and Sab'iyya by recogni
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it isdiction, 363-4.
liquor, consumption of, 320
matrimonial, $17-8.
miscellane 355-4

Ramadhan, 333, 3
sexual intercourse, unlawtul, 323
4

sakdt and fifrah, won-payment,
3489,
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pn.\luuplmll of death, 216, 218

TOC ivil ca 3784,

P eriminal cases, 372,
171, 249

authority

8, 203

Agong.

Yang  di-Puitu
203, 9480

PERAK
appeals, 14
Bayt ul-Mal, 291
divorce, 206
cherai ta‘alik, 210,
khul', 213,
registration of, 147
fasalr, 216.
fetua, 148.
gifts, 299,
harta_sapencharion,
inheritance, 254
jual janji.
kathis
jurisdic
widintenance, eife
mas-kahwin,
offences,
jurisdiction, 363, 3656,
Tiquor, .umumpuuu of, 330
matrimonial, 0
miscellincou
prayers ;
Ramadban, 3815,
sexual intercourse, unlawtul, 2

conrts,

kit and fitrah, non-payment,
38

Ruler, powers, dutics, 201,

structure  of nl.gmm
Majis, 14 338

wakaf, nazr,

7

PERILLS

appeals, 16
Bayl ul-Mai -
betrothal, 162, 175,

16971,

uthority,

gifts, inter-vivos, 162,
fakam, 220-1
harta sapenchavian, 162, 255,
kathis - (appointment of.” courts,
jurisdiction), 162-3
legitimacy,
maintenance, dependents, 162
wife, 207, 227
marriage, 162,
imas-kahiwin, 192
mutah, 224
offences,
administration, 366
jurisdiction, 362, 3
liquor, S of, 529
1, 8189,

i (qu(uu'« 31
prayess, Friday,
Ramadhan, 335,

sexual intercourse. unfawtul,

kit anil fitrah, 336, $17
iption of death,
procedure, civil cases,
property, 162, 2067
Ruler, power, duti

structuse of eligious  authority,
6.

ppe
Byt ul-Mal, 290,
betrothal, 158, 174.
custody nnd guardn.nulnp 153, 288
divorce, 201,

eviden
fasah, 21
fetua, 15
gazettin
fenets mmmum;-,. 152
wifts, 299,
inter-vivos, 153, 299,
harta_sapencharian, 158 281
heri )

custody and ip. 162
divorce, 162, 2067
chevai ta'alik, 210
khul', 218,
registration of, 163
evidence, 367.
fasal, 216,
fetua,
issuing authority, 161,
nets controlling, 162

jual junji, 813.
hathis, (appointment of, courts,
jurisdiction), 158, 299,
cgitimacy, 153,
maintenance. dependents, 153
i :

marriage, 158, 1812, 187
mas-kahwin, 192,
mut'ah, 224
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nisus, 222,
offences,
administration, 67
adoption  of Mol childsen;
-4,

35
conversion, 850-1.
jurisdiction, $62-5.
liguor, consumption of 320.80.
matsimonial, 317-

, 359-61.

P!
Ramadhan,

19,
sexual intercourse, unlawful, 321-
4

:ull;il and fitrah, non-payment,
6.7

presumption of dcath, 216, 215.
procedure, civil cases, 3

criminal cases, 372.
property, 153, 249.
Ruler, powers, duties, 151-3, 290,
structure of religions authority

Majlis, 151-3, 290, $36-7, 850-
wakaf, nazr, 282-8, 285, 290.
wills 162, 267

SINGAPORE

appeals, 17
betrothal, 172, 175,
custody and guardianship, 236-
divoree, 172, 207
cherai taalik, 410
khul', 172, 213,
cvidence, 36
fasah, 172, 216.
gilts, 209,
hakam, 2212,
harta .m[muhurinn, 22
inheritance,
Kathis, - (appointment of, courts,
jurisdiction), 172
maintenance, depends

ts, 173,

offences,

matrimonial, 320-1

presumption of death, 216, 218

probate_and letters of adminisira-
tion, 250-1,

property, 250

{atak, 172.

wagf, nazr, 268-9.

sills and scttlements, 267, 270, $00-

TRENC
appeals, 1689
Hayt ul-Mal,
betrothal, 168,

custody and guardianship, 238,
divorce, 168, 2023,
cherai ta‘alik, 2089,
khul, 211-2
n'gmmlmn of, 164,
nce, $67.
/nmll 215,

Jelua,

cuting, 168,
ssuin )
tenets controfling,

gifts, 299,
inter-vives, 168,

hakam, 219-20.

harta .\n[u,u(lmrmn, 168, 232.

inheritance,

kathis, (nppmnnmm of, courts,
jurisdiction), 16! ),
egitimacy, 168,

maintenance dependents, 168,
wife, 221

marriage, 168, 178, 1823
mas-haliein, 102,
mut'ah, 224
nusus, 222,
offences,
administiation, 367
adoption  of Musiim  children,

comversion,
jurisdiction. 31
liquor, consumption of,

nonial, 317-8.

356-61.

prayers,

Ramadhan, 3

sexaal nuuu)ul&u unlawful,
5

fitra, non-payment,

ath, 216, 218,
373

property, 168, 250,
Ruler, powers, duties, 167-8, 286,
212, 342, 4415,

structure of religions authority.
Majlis, 1668, 291, 312,

wakaf, naxr, 2824, 286, 292.

wills, 168, 267,
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‘Abbadi, al-, Abii Bakr bin ‘Alj
Hadddi (d. 800 A1L), biog
phical data and works, 121

‘Abbas, ‘Abd Alldh ibn, 512

an i Mu-
(d. 1078 biogra-
phical data and works, 125,
‘Abduh, Shaykh Muhammad (189-
7-8.

Abhari, al-, Aba Bake Mulammad
bin “Abd AMih (d, 89 AH,).
biographical data and works, 127

“Abidin, al-, ‘Ali Zayn, 33

“Abidin, Muhammad Amin bin (d.
1252 AH. — 1836 AD,), 90, bi-
graphical data and works,

abrogation, 6.

Abn Bakr, 11, 48:51, 55,

Abin Shuji, 84, sec also Isfab

Aba Yisuf Ya'qab, (. 182 A
798 AD), 38, 61, 67, 78, 131,
276, 278-9, biographical data and
works,

acknowledgement (igiar), 3712,

‘adat, 109-10, kampong, 246
adoption, 210, on betruthal, 175
6, 187, custody, 237, on
divorce, . oninheritance,
2365, on liws of property,

6, on maintenance of wifc,

239 40, on marriage 177, 1967, on

mas-kalwin, 191, perpaten, 197,

24J, 253, temenggong, 24
6o

Adm Istiadat M(In)u sce ‘adat.

“Adawi, al, CAli (d. 1180 AH),
biographical data and works, 130,

administration: of family law, 147-
178;  offences, 8667, scc also
State index.

adoption of Muslim childie
, see also State index,

affinity, 3758, see also prohi
marriages,
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\fgh.'mi ud-Din - (1839 —

u. i, \Imhln _States in,
. West,

Agong, Vang di-Pertuan, 160
283-86, 203, 352, 348-9, $67, §72.

ahad Hadith, 16,

ahkam, 38.

ARl al-Bayt, 53.

Al al-Hadith, 97,

Al Sunnah Wa *L-Jamd‘ah, 161,
163.

Akhbari, 81

Alam /leunu/Inllm, P90, 56,
Algeria, &, 77, 101,

., 60, 82, 217,

ent, University, 978,
sh, *Abd Allah Mulummad bin
Ahmad (41299 AH), biogra
]m.ml data and works, 130,
58, 100.

24,

:ur».
L AL, 989, 304,
I Ahdu(liun

Andalusi, al-, Aba ks al- -Muithy
(d. 367 All)‘ Viosraphicil dta
and works, 197

Andalusi, al-, lhuhun bin "Ali bin
Farhin  (d. H), biogra-
phical nml orks, 120,

Andulusi, ol Mubimmad - bin
Y; 4 bin Ilﬂulmh (d. 336

- boguaphical - data and
5. 127

\ud.\lusu 38,
annulment, sce fusah.
Ansarl, al-, Abi \‘.hy‘. /Jk.ln)'l
i ammad (d. 9
1520 Ay, 90, Lno,;up)uu: (I-
and works, 198
Ansir, al., see Im Yasuf Ya'qab.
appeals, 148, 1501, 158, 1567, 160,
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163, 168-9, 171-3, sce also State
m(le
‘agl, 100.
\uh, 15 S 00,
1989, Muslims, 2677
Aribi, al-, AbG \(ulun\m.ul
oAb Al ibn (d 543 AH).
biographical data and works,
“Arabia, 77 ‘1(15 ntral, 7
Eastern, i 77, U8
wrbitrators, see hakar
‘Abd Alldh Abll

l]l, countries,

Ag, al “Amr ibn,
14, 46, 52.
Asadabadi, ‘Abd  al-Jabbir  bin
d. 415 biogra-
133

Muhammad bin
(d. 820 AH),
and works

“Asim,
Mubammad bin
38, biographical da
12

alib. %0,
al-, Jumil ud-Din bin
(d. 772 ,\ H), hmg!.xplu

Haj:n (d. 552 AL — lllk( ’\l))
19, biographical data and works,

Aufy, al
81 AL ;. I:mgmym(nl d
works, 128,

aml

. 127,

ies, religious, sce derision,
also State index, and  Ruler,
Khalifa: and Mufti.
Averroes. see Rushd
Awwal, al-, Burhi
mad’ bin Sady
680 A,

Dy Ml
ash-Shariah

g 1 81, bmgm
and works, 123.
(d. 157 AH),

*Ayni, al-, Abii Muhammad Mal-
mid bin Almad (d. 8 )
biographical data and works, 124,

Azhar, al _‘ 100.

“azimal,

S, as Ahd, 93,
Babarti, al-, Akmal
hammad bin Mahmad
A.H, — 1384 AD), Y0,
phical data and works.

ud-Din Mu-
(d. 786
biogra-
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“backing’, 39, 789,

Badr, battle of, 29

Baghdad, 62.

Bughdadi, al-, Mugallar
Ahmad bin Al bin
696 A.H.), biograph
works, 123

Babirani, Aba Muslim, 36,

Baji, al', Abn I-Walid Sulaymin
bin Khalat (d. 404 AH.), biogra-
phical data and wo

Bajirm, al-, Sulayman bin ‘Umas
(1221 AH.— 1806 AD), bio-
graphical data and works, 139.

Kajari, al-, Tbrahim bin \xmmw
mad (d. 1277 AH. — D).

91, biographical data

lld Din
(.
al llald and

Abt, Atmad bin Muham-
(d.260 AH.— AD),
biographical data and wm 141
Bannani, al-, Muhammad bin al-

Hasan (d. 1173 AH), biographi-

Gl data and works, 130.
Baqir, al-, Imam Mulammad,

Baradhi'i, al-, Ab@i Sa‘id, biogy
phical data nd works, 128,
Ba isuf bin ‘Umar ibn

“Ab (. 463 Ay biographical
data and works,

Bani, al-, ‘Abd
AH hiu;ruplkkal
works, 127,

Basit, Bl

Alah (d. 399
data and

¢ of intellectual

Bagri, al-, Aba'l u.mu. Mub.mv

mad bin Al (d ALY,
biographical  data e
138

Bagri, al-, Hasan,

Baydai, Eakhr al. lslam ‘Ali bin
Mubammad (d.482 AH), bio
graphical data and works, 121,

Baydawi, iv ud-Di Abit

al- i
1 “Abd 'Allih bin “Umar (d.
688 or 685 A n) 11, bmgmplm al

b Hakr “Abmad bin
}luul bin Al (d. 458
19, biographical data and

133,
m.,z ul-.mxz 248, 2845, 269-207.
g of. 478.
68.9, agreements be-
tween, 2489, see also wills.
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Berbers, 52.
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khelua

hetmlhax

3284, Sec alw

150, 158, 155, 160, 162,
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lmi'n 91 ]ﬂ(l‘ 1978

tern il

books, restrictions on, $57-9.

breach of contract, marriage,
75 See also betrothal,

Bukhari, al, Aba

| 82

174-

hammad bin band . 256

— 870 AL 15, 18, 79, 29\)
Bukhsh, - Ihn Khuda, 99,
Buligh v,
Buwayi,

bin  Yab

cancellation of ngmn entrics or

certificates. 1ectitication, G-
cellation of registry
certificats

capacity, divorce, 199 200, propeity,
14714'4 wagqf, nazr, 276-8, wills,
, 267, sec also mukallaf.
:hnmm laki-bini. Sev huta.
309, 311 See
zakat, non-payment of.
cherai ta'alik, 208-10, 220. 233,
chesai tebus flk, see Khul'.

alsy

China Ruta. sec prohibited mi-
riages.
civil cases, 3784, see also State
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Muslim aw. juris-
. 72 7
evonal Status & In-

e, see Mudawwanah.
Callections af ttaditions, sce under
il Sunan.
collectors, 2478, 2623
Customary 1and
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commandment of God,
Companions of the l‘lnpl\u (Ashab),
48:50, 52, 57. 59, G2, 78, differ-
ences among, 52, on_ijm
competency, see ity,
condition, e ta‘altt, cherai ta'alk.
itories, influence on

206, 344, re
272-5, see also

consanguinity, 3258, Sce alsa pro-
ibited marriages
consensus. 756 Sce also ijma.
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consent, mutual, 207, see also wali
and warriage
consolatory gift. sec mut'ah.

conversion, 3508, see also Stare
ey

Cupts, 52.

Cordova 85

Coromandel Coast, 77.

criminal cases, procedure,  $72.8,

see also State index.
custody and guardianship, 150, 15
| 162, 165, 171, 28

vali and minot,
e 3

Tenure  Enactments,
i uI Istam, 81
Dalil n( Tatih, 91
Damascus, 49, 61
Damwiri, al-, ud-Din Bahyim

bin CAbd AlRh (805 AL,
biographical data and works, 129
dapatan harta dapatan,

tinggal,
rta.

Dagigil. ‘Id, al-. Abi I-Fatah Tagi
wd Din Miuhanmad ibn Al ibn,
n. biographical data

Al bin Umar (d.

H t

Dardic al-. Ahwad bin Muhammad
(41201 ALy, biographical data
and works, 130,

Dirimi, *Abd Allih bin Abi ar-
Ralunin (d. 255 AH.), 19

Dasiigi al-, Mubammad bin A
fali (1230 A.HL), biographical
data and works, 180

Daid,  Abit  (d. 275 AH.— 888
ADy, m‘ 80.

Da'iid

Dawiidi, n"

Day of Judgment, 48,

death-illness, 42,

deceased  persons  property,  see
wills, Kathis Courts, jurisdiction
of.

democratic process, 79, 79.

Department of Religious Affairs,
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structure of religions au

1y

derision, religions authoritics, Quy
an. 360

Dimishqi, al- ‘Abd al-Qadiz bin
Umar (4. 1035 AH. — 1625-6
A

D), hingmphnal data and
k

- Syed Bekri Abi Biakr
‘Mubammad,  biographical
works, 140

jon Enactment, 274

wtion of estaics, see ¢states.
I “adat, inherie

ance.

distsibution, of property and di-
vorce under 3
3

15
16

certificate of,

tion of, 147, 150,
4, 166, 172, 202
mas-kalwin, taldq  (aliky, cherai
taalik, fasah and ki

documents,

Durar al- Huklmm 90

Durr al-Mukhtar, 2, 90

Egypt, 19, 52, 77, 80, 93, 1001,
217, Tusko-Egyptian rule, lu

endowment, pious, see wakaf, and
waq

ghsh Taws and principles. 1

cliarity, 8034, clogs, 3112, 314,

gifts, 299, property. 231

2. wills and trusts,

murlu‘lgm
67,

maniage, sec kufi,
@, prohibited marriages
equity, 66, 11

estates, sce distribution of csti

executors, of Bayl wl-Mal, 202, 205
6, of gifts, 303, of wills and
scttlements, 266,

family Taw, acdministration of, 117
173,

Fard

fard, 8 7, kifayah.

867, al-‘ayn,

Fzrukv.
fusad, fasid, 5
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faskh, 172, 210, 2136, 221,

defect in_hushand,
solvency. 214:5, option,
2184,

Fatawa Qadi Khin, 83.

Fatimids, RO-1.

fatwa (pl. fatdw
03, 106, S

fusah,
o

214, in
khiyar,

B9, 90,

1o fetua
feasts, see kandvorie.

5. 168,
on issuing.
162, tencts
mmulhurm-d

gazetting
controlling, 149,
issuing of. $56-
fetua, authmised
see State index
figh. 18, 42 117
Figh ar-Rida.
Firgih, al, Muhammad Ibrihim
azari (d. 690 AIL), biogra-
phical data and works, 136
fisg, 7.
fitrah, soc akat and fitrah, and
State index
rication, sce i’
3268, W

prohibited

ages.

frecdom, 47, 623, 77,
schaol of law, 77

prayers, 3508, sce State

to change

xpenses, 2578

L see felui
Endowmens  Fund, 285,
4, 296, see Bayt ul-Mal

gmgmphi( centres, 76

ghiib, §

Ghazmawi,  al-. Jamal  ud-Din
Ahmad bin Mubammad {(d. 600
AH). biographical data  and
works, 122

al-, Mubammad bin al

918 AH. — 1512 AD),

hical data and works,

al, Abi 1} mi(l Muham-
mad bin Mu 5
AL =111 AD) " 53, 55, 81,
biographical - data and  works,
13415
gifts, 297-300, inter-vivos, 150, 153,
155, 162, 165, 168, 171, 299, pro-
per subjects of, 2078, termino-
logy constituting, 207-8, see
also revocation, and mut'ah
Greek philosophy, 6:
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guardianship, 325, 352, sec custody,

wali.

hadd, 8156, 368.

hadith, 4, 187, 1921, 2830, 45,
47, 49, 80, 87, 100, acceptance of,
50-1, ahad, 16, 87. corpus, 78,
dd'if, 17, (ll"gr
panions, 52, ty
hasan, 178, mmhlmr, 167, 867,
movement, 77-8, mursal, 16, 2
musnad, 19, mutawtir, 7
86, paucity of, 62, prophetic, 78,
sahih, 5, 178, transmitters,
see also Sunnah and Mubammad.

hafiz, 49, 131.

Haithami, al-, Ahmad bin Mu-
bammad bin ‘Ali ibn Haj
974 AH.— 1567 AD)

graphical data and waorks, 135,

Haiyyan, at-Tamimi-, Nu'man bin

Mubammad  bin ' Mansar  bin

Abmad, (d. 368 AL — 973
D), 81, biographical data and
11,

al, ‘Umr “Uthmin bin
‘Umar bin (d. 646 AIL), biogra-
phical dat and works, 120.
Haijjaj, sce Muslin
hakan, 203, 218-82, haka-
man’arbitiors, 219,
fudge, 219, hikinin judges, 219,
: Muhammad bin “Abd
AT ibn Abd (d. 268 AM),
bmgl:lplur:] data and  works,

H' im, Khalifa, 81.

Hakim, al-, Mulammad bin Mu-
hammad  al-Mar (d. 334

biographical  data and
works, 12011,

Halabi, al-, Thiihim bin Mubam-
mad (d.956 A.IL), biographical
data and works, 125,

Halabi, al-, Mull:nuund bin Mah-

bin ‘Amir al-Haj (d.879
biographical ~data and

5, 124

halal, 86, 87,

Halwini, al, Shams al-A'immah
“Abd al“Aziz bin Ahmad (d. 448
AH), lnuglapluc:l duta and
works, 12

Humrmll nm Abi Sulaymin (d 120

A — 787 w) 59, 64,

, al-, Badr ud-Din ,\bn Mu-

h.u-nmad Mabmid  bin Ahmad

al‘Ayni (d.855 ALY, 19,
Hanafi School, on divorce 104.5,
on equality (kafd'a) in marr
195-6, Fatawa al“Alamgiviy;
103, on guardianship for marriage,
180-1, on hakam, arbitration, 218,
val, legal devices, 38-9, 311

on ijmd’, 234,
istihsan, 6970,
works, §

an giyds (analogy). 312, 65-8, 3
4, on Sunnah, 8, 80, on talaq,
1978, in Tunisia, harmonising
with Maliki, 1103, in various
countrics, 72, on waqf, 2789,
see also Kifa.

Hanbal, Imim Abmad bin Mu-
hammad bin (d. 241 AH.— 855
AD), 19, 74, 131, biographical
data and works, 110-41.

Hanbali School of law, 31

113, jurists of, 84, 91, on abrog;
tion, 36, on analogical deduction,
34, on individual opinion, 31, on
second wife, 105,

an-Nu'min  ibn
H

H.nn h, Abu.

67, disciples of, 67, Ton  Khal.
dan’s contention regarding 6
methodology of, 67, on fadith,
80, on ijmd’, 65, on systematic
reasoning, 64

harim,

, see Juwayni.
ud-Din - Mu-
hammad bin Ibralim Mulld Mis-
kin, biographical data and works,
124,

harta
l...,,.ng 260-2, dapatan, 233, 259,

chari lmlmg 254, janda,
250» — lak 260-
2, 275, — pembava, 2602, 276,
pembawa “kembali, 233, z»,gf
sapencharian, 150, |
165, 168, 171, "‘“{"l 2
sharikat, 254.

hartaran, 174, uu

Hiran ar-Rashid, . 61, 131,

hasan, 178, 14

Hagun, Shaykh Aba, biographical

and works, 145

Haskafi, al
mad bin' ‘Al

" ud-Din Muham-
(d. 1088 AH. —
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1677 AD), 2. 90, biographical
data and works, 125

Hazm, ibn-, Abil Muhamm.nl Ali
bin Ahmad bin Said (d. 456
AL — 1065 AD), zl,_ 75, 8-

879, biographical data and
works, 143,

Hidayah, 83, 108, 200.

Hijiz, 19, 56-6, 61, 93.

Hijral, 14, 1920, 38, 45,

Qikucat, 32,

Hilli, al-, Abd I-Makirim Mulum-
mad ibu 1diis, biographical data
and works, 145.

Hilli, al-, Shaykh 'Alld
ud“Din Hasan ibn ¥
Murtada, biographical
works,

mali Jamal
suf ibn al-
data and

al-, Sharaf ud-Din al-
usayn ibn  Ahmad  (d. 1221
/\ H.= 1806 A1), biographical

data and works, 115,

5, 811, sce devices,

Zufar ibn (d. 158

al data, 120,

3, 7, 87,

wiedd'i, 4.

Shari‘ah, 2,
Hukom Shara’ s
Humin, al-, Kamil ud-Din Mu-

hammad bin 'Abd al-Wahid (d.

861 AL — 1457 AD), 90, bio-

graphical data wnd works, 12
human acts, nature,

ui the Companion

22, sce consersiis,

.,mmd 19-21, 95, 28, 51, 73, 789,
01, 114- ,lh‘nml of, 88

‘anmah, freedman of ‘Abd Allah
ibn 'Abbas, 5.

‘illah, 4, 26, 81.

Imim, Imams, 48, 53, G5, 79-82, 97,
302, 882, 842, 366, rights, duties,
181, tua, §72.

Imamah, 85.

Imamat, 53.

lm.nmy)ah Schoul,

52, validity

impurity, sec purity.

‘Indgyah, 0.

incest, 321-3, 326-8.

India, 77, 81, 100, 1123, 188, 821,
Islam in, 98, Muslims, 100, mu-
tiny, 94, reform movement, 9
subcontinent, 101, 112, 114,

Indonesia, 77, 100-1, 199, 208, 803.

inheritance, 246, 25163, 300, inhy
ritors, determination of, 249-50,

right of succession, 251-3, 258,
sce also wills.

innovation, see bid'a

insanity, 41, 214,

insobricty, 20U

interest, nba‘, 251.

of, 7, conditioning of bel

478, principles of action, 39-10.

lugag, Allih, ‘ibad, 40-1

Hurmuz, ‘Abd ar-Rabmin ibu,
freedman of Abi Hurayrah, 53.
‘ibadat, 2, 5, 42.

Ibadiyyal Schol, 54.

ibahah, 4,

Ibu 'Abbis,

1bn ‘Asim,

Ibn Babayah, see Babiiy

Ibn Hazm, sce Hazm,

Ibn Muqafla® (d. 140

Ibn Qayyim al-Jawzi
yim.

1bn Taymiyyah, sec Taymiyyah.

Ibn ‘Umar, see "Umar.

‘idda, 178, 188-191, 197, 200, 202,
203, 217, 224-5, 820.

idcal, see ‘azimah,

ijma, 2, 15, 205, 82, 87, 52, 58,
66,78, 74, 789, 02, 114, as an
ongoing democratic process, 73,

HL),
yah, see Qay-

see il mar-
riage.

|||Il.rpru.'llmn! 1489, 152, 151, 15
. 164, 171, sec also felua, fnfsir.

inter- wvm see gx[ts inter-vivos.
intestate, 251
Intisar, 85.
lqlml Sir Muhammad, 63, 100, 114

lqnu
iqrar, acknowledgement, 3712,
Irn,

T

Isfahani, al-,

bin al-Hasan (d. before 500 A.H.

—~ 1106 AD), 84, biographical
18

Abii shu,a Ahmad

data and work
Islam, 1, 48, 91,
115, 916, 268, jon, 47-8,
Islamize, 57, 60-1, 63-4, 71, 115,
non-Islamic elements, 115, Pan-
Islimic movement, 94, social
policy, 92, spirit, 115, sce Af-




GENERAL

ghint, ‘Abduh, and Muslim L.

Ismailis, 80, Eastern (Khojas), 81-
2, Western (Bohoras), 82

isndd, 13, 16, 78, sce sanad,

Isiibsdr fi ma Ikktilaf min al-
Akhbar, 18, 85.

istihsan, 84, 57, G6-7.

istishab, 35, al-hal, 69, al-mid

istislah, 84, 68, scc muslalal, siyi-

sah.

Ithna ‘Ashari, 80-2,

Itgan, al-, 36.

Itqani, al-, ‘Amir Khaib bin ‘Amir
‘Umar (d.758 A.L), biographi-
cal data and works, 123,

Jafar, ‘Abd al-Aziz’ bin  (d. 363
AH.— 974 AD), 84, hmgmplu
cal data and works, 141,

Ja'lt, Muhammad bin, Hi.

Jami', al-Jawam', 26, 85, al-Kabir,
68, Masanid al-Imam, 65, a5

al-Bukhari,

i al-Muslim

5, at.

189-191, 217.
0 Mubammad “Abd

janda,
Jara, al
Au.m bin “All ibn (d,307 AH),

J.n, al-, ‘Abd al-Qadir (d, 561
A.H.— 1166 A.D.), biographical
data and works, 141.

Johore, see State index,

Jordan, 105, 107.

Jordanian Law of Personal Status,

(1951), 107.
jual janji, 811~
judges, sce Kathis, and Qadi

jurisconsult, sce Mu

jurisdiction, 3626, sce also State
index and figh.

Juway Abii IMEEL *Abd

Mubammad “Abd

Allah (Imim al-Haramayn) (d
478 AH._ 1085 AD), 88, bio-
graphical data and works, 131,

Kde Kaaba, 26-7,

kadimship (relationship), hadims
or wariths, 25060, sanak ibu,
259, sanak dato’, 259, sanak mo-
yang, 259.

kafd'a, 195, kifayah, 42:3, 113, sce
kufa, and prohibited marriages.

Kafi, dl-, 18, 68, 81.

Kaki, al-, Qiyim ud-Din Muham-
mad bin Muhammad al-Bukhar
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(d-749 AH), biographical data

and works, 123.

hkandoories, 307-8, 310.

Kanz al- Dagd'iq

kapan, see func

Karabisi, al., Abii ‘ATt Husayn bin
AL (d. 215 AL — 859 ADY, 7
181, biographical data  and
works, 13233,

Karbald', 93,

hariah, 181
inasjid, 18

Karkhi, al-, lasm ‘Ubayd
Alizh  bin (d. 340

biographical data and
121,

hkariah

184, $31.2,
184,

al-, Jaldl ud-Din hin
ams  ud-Din  al-Khawarizmi,
(d. circa 747 AH. — 1316 AD)),
90, biographical data and works,
12

-, Mubammad ibn Harith
d. 361 'AH), biographical data
works, 127,

Kashani, a ud-Din  Aba
Bukr bin Ma:ud (d. 587 AH,—
1191 A, u) biographical data and
works,

Kashy al- r.mu id, 91,

Kathis (appointment of, courts,
|ur(sdelmn) 42-8, 113, 147!! l.)()
153, 155-8, 160, 162-3,
171-3, 299, 317, 820, mg 335
courts, 2534, 299, Kadzi in

sce also

, ‘Abd Allih bin

h bin Muhammad bin ‘Uth-

man (d. 780 AH. — 1378 AD),
biographic data and works, 187.

Kedah, see

Kelantin en bt fodex:

ketua kampong, 283, 344,

Kbalaf, Dawad ibn’ (@ 270 AH),

l\lml:hm Ibn (d. 808 A.H. — 1405
AD.

5

Khalifah, 11, 19, 21, 20, 81, 48, 51,
61-2, 81, 88, 101, 103, see also
Tuler

Khalil, bin Ishiq-, Diyi ud-Din
Abti as-Safa (d. 767 A.H, — 1365

ADY, 91, biographical data and
works, 199
Khallal Ahu Bakr (d. 311 AH.

— 0254 ADY, biographical data
and works, 141,
Khiahwat, 327, sce kheluat,
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Khan, Sir Sayyid Ahmad (1817-98),
97

Kharagi, al-, “Unar
d. 334 DY, bio-
graphical d o amd o s, 141,

Kharifis, 54

Kliassaf, al-, Abi ok Almad bin

(. 261 ||ngr|-

Khawiharzide, S b Anl-lslim
Abii Bakr (4. 482 AH). bio-
graphical data and works, 121,

kheluat, 323-6, khalwat, 327.

Khirshi, al Abd Al Muham-
mad (d. 1101 A1L), biographical
data and works, 130,

Khiyar, 213-4

Khajas, (Eastern Tsmi‘ilis), 81-2.

kholo?, see Rhul'.

khul', khula, kholo, or cherai tebus
talak, 172, 210-] I% 218-9, 221.

khula, sce kil

Khulasah, 84,

I\husr.aw, Mul Mubammad bin
Fardmurz bin ‘Al (4. 885 AH
— 1480 AD), 90, biographical
data and works, 124,

Khuzaymah, Abai Bakr Muhammid
bin Ishaq ibn (d. 311 AH), 19,

33.
Kilab, Qurin, 1
70, Kitab al-Umm, 30, 70.
Koran, misuse, 360; Koran School,
attendance, 362 see also Qurn.
kuasa, 148, 290, sce tauliah.
Kifa, 49, 52, 556, 58-60, 62, 68,
76.

Kitah al-Hujjal,

kufr, 17,

Kuffi, 179-180, 214, see kafia, pro-
hibited marriages.

Kahistani, al-,  Shams ud-Din
Mubammad (d. 950 AH), bio-
graphical data_and works, 125,

Mubammad — ibn

i, ar-Ra
aqab ibn 1
— 930 ADY, &I, bml.,uphual
data and works, 143
i Aba ll'l.luu bin
Abd Allih (d. 478 AH), bio-
graphical data and works, 128,

fand, see customary land.

Land Code of 1838, 103,

Jaw, tule of, command, see fudkm.

=

lawful, sec halal and mubik,

nuh\»(ul see Immm

n, Ahn Al (a T AH),

71,
Ldmmn 107,
lqzxxl capacity, 41-2, sce also capa-

hg:nl “devices, 389, 811, sce also
hriyal.

egitimacy, 106, 113, 150, 153, 160,
162, 165, 168, 171,

leprosy, 214

Libya, 101

150 AH), 63.
tices, |Lg|mm| differences,
8, o
Lubidi, al-, b jisim

mad (. "o AM, biographical
data and works, 128,
lunacy, see insanity.
Mabsit, 68.
Madinah, 11, 20-1, 29,
9-60, 63, ! 0,

55:6,
304,

Maballi, al-, Jalal ud-Din Muham-
mad bin Abmad (d. 861
1459 A.DJ, 11, biogiaphical data
and works, 137,

Mahbibi, al, ‘Ubayd Allih bin
Mastd Sadr ash-Sharah ath-
Thini (d. 747 AH), biographical
data and works, 124,

maintenance, dependants, 150, 153,
155, 160, 162, 165, 168, 171,
m 23710, wife, 207, 224-8.
. Abi 'Abd Allih Muham-
o fom (d. 273 AH. — 88

AD), 18, &

03

Ahkami  Adliye,  sec
Majallah.

Majma ul-lm)‘v?u. 85.

Majlis, sce stmcture of religious
authority, also State index,

Majmic, 81.

Majmic al-Figh, 53,

majority, see minor.

Makka, 52, 556, 59, 93, 100, 131,
304, 306, 300, Sharifs of, 93.

Makki, al-, 6.

makrih, 3, 89, 87, kardhat at-
ta talrim, 9.
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, 77

., see State index.

Malay customary law. 1478, 151-2,
154-5, 1618, sce “adat.

Malaya, 100-1.

Malays, 77.
Malaysia, 77, 101, 1134
Mahb.ul al I.l\n ud-Din (d. 982

574 A.D), 91, 279, bio-
grapluc’\l data and works, 139,
Milik, Abi ‘Abd Al nhu Anas

(d. 179 Al — D), 1
18, 46, 68-9, 71, g i ographical
data_and works, 1256, hadith,
78, istislah, 68, Sunnah, 68, 78,
reasoning of, 63, scc Muwatta’,
1.

a
Maliki School of law, 76, 111, 113,
abrogation, 86, deduction, 33,
divorce, 104, 112, Grand Mufti
of Tunisia, 110, hakam, 218,
ijmi, 21, 284, individual opin-
ion, 30-1, istihsan, 34, istislih, $4,
jurists of, 8%, 91, pre-Islimic
custom, 38, presumption  of

death, 217,

Maliki, al, “Abdal-Wahhib ibn
Nashr al-Baghdidi (d.422 A.H),
biographical data and  works,
128,

Man la }uhdumhu‘ 'I Fur/:h 18, 84,
Manar, al-, SD
. 8,

Manhaj af- Tu h.l. 90.
Mangii, al-, Ja'far, 103,
Abii Muhammad *Ahd
(d. 600 ALY, biogra-
phical data and works, 135,
isi, al., Shams ud-Din ibn
Qurh.ml. (d. 682 AL — 11884
Dy, hiographical data  and
141,

Marghindni, al, Buthin ud-Din
‘Ali bin Abii Bikr (d.593 AH.
~ 1197 AD), 83, biographical
data and works, 122.

Mar'i bin Yasof (d. 1030 A,
1621 A.D)), 91, biographical st
and works, 142

marriage, solemnization of, 150,
153, 15: 57-8, 160, 162, 165, 168,

176-189, 302, of widows,
see also hetrothal,

itsrie \wamen's property, 2404,

Murwazi, al-Muhammad bin Mu-
hammad-, al-Hakim  (d. 334

AH),  biographical data and
120-1

w
mashiriy, 16
nant_opinior

36, 100, predomi-
3

mas-kalwin, 17 -4, 197,
325, on divorce, 200
mastahal, common 323,

385, 114, sce istislal, siyasah.
mastiir, 17, 82,
1

ba' I-Fadl Majd ud-
b Allih bin Mahmtd bin
Mt (0. 653 A1), Diographi

data and

biographical
120,

al-, Aba 'I-Hasan ‘All bin
mmad (d. 450 AJL — 1058
biographical - data and

l-, Muhammad bin Thrd-
(d. 281 A.HL), biographi-

cal data and works, 127,

Mizih, bin,  Burhan  ud-Din
Mahmad bin Ahmml as-Sadr ash-
Shahid al-Bukhari (d. 570 A.H
Inegnpluml data ul works, 12:

. al, Aba ‘Abd Allih Mu-
hammad bin ‘Ali (d, 336 AL,
biographical data and works, 128,

Mecca, s Makka,

Melaka, Malacca, see State index.

menstruation, 222, sce puberty

Muldlg East, 102, 106, 109, 1112,

Mnmnghhau 91,
Minhay at-Talibin,
870, see Nawawi
minor, 235, 247, 249, sec marriage,
wali, conversion, adoption Mus
fim children.
misalliance, 179-80,
M

3, B4, 178, 263,

al-, “Abd Allih ‘Abd al-
Hakam (d. 214 A.H), biographi-
data and works 126,
Al Zayn al“Abic

Misri,
b

Mohammedan
Mongols, 92,
wonogamy, 147, sec also ‘adat.
mortgage by conditional sale, $11-

Maracco, 77, 101, 108-10,
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Morocean Code of Personal Status,
(1958). 108,

mosque, erecting,

Mi‘adh ibn_ Jabal, 2

Mu'afiri, Aba’ Hasan "Ali bin Mu-
hammad  bin  Khalaf (d. 403
AM), biographical data  and
works, 127

mu‘amalat 2,

mu'aththir,

42, 116

h,
Mu'swiyah, Khalifa, 53,
mubah, 3, 89, 87, 282
Mudawwanal, or Tslimic C

Personal Status and Inhe;

Mufid, al-Shaykh ibn Mubammad
bin Muhammad 1 ibn
‘Abd Allah (d. 413 AL, — 1022
AD), 845, aphical data and
works, 144,

Mufti, 43, 8990, 112, 131,

Mughal Sult 103,

Muhadhdhab, 81

Muhalld, 84-5, 89.

Muhammad, 33, 45, 47, &
99, 210.  See also Hadith and
Sunnah,

Muhammad

Muhammadiyyah, movement, 100,

Mubharrar, 84,

mujtahid, 223, 33 mn

muhallaf,

Mukhtalaf as J

Muhhta;ar of Qudun &3, of Khali

nmlum, 183, 270-1, 279, 331, 334,
Munabbih, Hammam ibn, 14, 46.
Mundhir, ulr, al-Hubbib by
Muntaqa, 1

muntazar, 2

Mugqaffa’, al-, Ibn, (d. 10 A.H), 19,

Mughni'a 71 Figh, 85.

Mughni ul -Muliaj, 91.

Mugqyi', al-, Sharaf ud nm Tsma'il

hin Aba Ba (. AH. —
1133 AD), bmgrnphmll data and
works, 137,

Murddi, al-, ar-Rabi® bin Sulay-
min bin ‘Abd al- Jabbir (d. 270
AH, — 883 AD), 71, 131, bio-
graphical data and works, 133.

mursal, 16,

Murtada, Muhammad ibn, bio-
graphical data and works, 14!

Murtadd, al- Sharif, Abit 1-Qésim

1 Abi Ahmad al-Hu (d
AH. — 1070 AD), biogra-
ical data and works, 144
3 Shaykh Syed, biographical
data’ and works, 145,
Musaylimah, the impastor, 49
Musayyib, Sa'id ibn (d. 95 or 94
AL,
Muslim ibn al-, Hajji 'ﬁ
. "61 AL 575 A D),

Mlls]lm “and Hindu Endowments
Board,

\(us]lm law, 112, Bayt uh\lul

‘ustomary  Land,

(husmn of laws as to enforc
ity, 315, gifts and setements,
302, inherita
age, 323, 8256, property, 247.0,
property  of manicd  women,
210-244, waqf, nazr, 283, wills
and trusts 267-70, 300,

Muslims, non-Malay, 151, 165.

Musnad, 19.

mustahabb, §

Musta'li, 81

Mustansir, 81.

Mustasfali fi Uil al-Figh, 25.
mut'ah (mntmnh) consolatory gilt,
201, 2284,
Muahbar, Thn al-, 9
mutawdtir hadith, 7, H--4.

mutual consent, 207.
Muwatta', al-, 1
131

36.

, 69, 108, 126,

Muzihim, ibn-, Sahl, 66.

Muzani, al-, Aba Ihrahim Ismd'il
bin Yalyd (d. 264 AH. — 877
ADY, 71, 131, 200, biographical
data_and works, 132

freedman of “Abd Allih bin

Umar,

nafl, 8.

Nahj al-Mustarshidin, 91.

Najafi, an-, Shaykh Muhammad
1 biographical data  and

works, 145,

Najd, 93.

.\'mu ;

Ibrihim (d. 95 or 96
715 or 714 ADY, 58

6| m

Nasafi, an-, Hafiz ud-Din Abii 'I-
Barakat ‘Abd Allih bin Ahmad
(d. 710 AH.— 1510 AD), 90,
biographical data and works, 123

-, "Abd ar-Rahman (d. 303

Nasa'i, an



AH.— 915 AD), 18, 80,
naskh, 36.
nasikh, 36.

nags, 34, 856,

Nawadir, 68, 84, 103.

Nawawi, an-, Mulyi ud-Din Abi
Zakariyi Yahyd al-Qizami ad-
Dimashqi, (d. 676 AH. - 1277
AD), 19, 43, B4, 2556, 369, bio-
graphical data and works, 136,
see Minhaj, Rawdah, Majuic

Nayl al-Awtir, 8

nazr, 150 153, 155, 160, 162, 165,
168, 171, 2814, see mwagaf and
nax, also State index,

nechari, 989,

Negri Sembilan, see State index

Nigeria, 101

Nihayat, 100, al-Matlab, 83, al-
Muhtaj, 91.

Nistar, Nistari, Niziri, 81,

Nizam, Shaykh, 103,

non-Muslim, inheritance,
peny. 246, waqf, nazr, 277 wills.

255, pro

nusus (mu/m.) 2213,
offences, misccllancous, 354-62, Mus-

67, on attendance of
child at Koran school, 362, on
books, documents, 3570, 361-2
on encouraging non-attendance
of mosque, 360-1, on erecting

ision of religion or reli-
gious authorities. 360, teaching
of Religion without authoriza-
tion, 854-5, 361-2, 366, unautho-
rized issuing of fetun, 3567, sce
also State index under offences.
opinion, sce fetua, fatwd, Mufti
and ra’y

Ottoman, 103, Ottoman Law of
Family Rights, (1917), 105.

Ouzara, 110.

overruling. texts, 47

pacificism, political, 51.

Paderi War (1803-1838), 94.

Pahang, scc State index.

Pahang Committee of Chiefs and
Kathis, (1930), 254-5.

100-1, 113, 199, Mus-

ily Laws Ordinance,

(1961), of Pakistan, 113,

Pan-Islamic movement, 94,

pegawai masjid, 283, 331, 3412, 344.
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pembawa kembali, sce harta pem-
awa,

Ppemberian, 1914, d
different states, 191.

Penang, see State in

Perak, sce State ind

Perlis, see State index,

permitted, permissible, sce mubill.

perpetuitics, 300-1, 303, sce alzo
English Law, wills and sctile-

on of in

ments,
Persians, 52, 100, sec Iii
personal law, custom, 272,
policy of Muslim Community, o,
polygamy, 105, 107, 109, 111, 113-
4, 187, ‘adat on, 196, scc State
index, Singapore, marriage.
prayers, Friday, see Friday prayers,
State index under offense:
preference, juristic, see ist
presumption of death, 21
principle of actions, 39-40.
private international law, 269.
probate and letters of administra-
tion, 250-1, 255,
pmrc(luru. criminal and civil cases,
3 e State index.
iod marriages, 194-197, sce

property, laws, 150, 153, 155, 160,
162, 165, 168, 171, 206-7, 244-151,
marricd women's 2404, sce also
Bayt ul-Mal, and harta.

Prophet, sce Muhammad,

proposal, sce betrathal, qabil,

proximity, close, see kiicluat
puasa, see Ramadhan.

puberty, 181, 351,

public intexcst, good, sce istislal,
maslahah, siyasah.

punishment, sce

purity, 198, sec

qadi, 38, 42:3, 54, 57, 60-1, 77, 83,
90, 1037, 109, cadis’ 110, sce also

han, Fakhr ud-Din al-Hasan
bin Mansar al-Uzjandi, (d. 592
AH.— 1196 AD), 83, bhiogra-
phical data and works, 122.
Qadli al-, Ismail ibn Ishaq (d. 282
H) biographical data and
works, 127.

E ‘Ubayd
“Abd ur-Rahman bin Aba lz,n
(d. 386 AH. — 996 ADD), 84, bio-
graphical data and works, 127.
Qasim, Abai ‘Abd Allih “Abd ur-
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Rahmin ibn (4. 191 AH), bio-
graphical data, 126

Qasim bin Ibrahim (d. 246 A.H.),
81

Qasta . Shihiab ud-Din
Ahm.n] hm Muhammad al-Kha-
Gib (d. 923 AH.— 1517 AD), 19,
biographical data and works, 138,

Qupyim b, al-Jawsiyyah (d. 751

1. — 1350 AD), 29-31, 89, 92,

mplm.ll data and works, 142.

im, Imam Misi, 80,

Qntuml als, Abi'l-

im bin Muhammad ar-Raf‘i
(623 AJL— 1226 AD), 81,
biographical data and works, 1

Quzwini al-, (d. 655 AH), biogra:

i and works, 136.

25, 31, 31

667, 795, 856, 92,

Qudimah, Muwaflaq ud-Din (d.
620 A.H. — 1223 A.D,), 84, biogra-
phical data and works, 141.

Qudari, al-, Aba Husayn m.uud
bin Muhammad (d. 128 AH. —
1036 A.D 3 biogra |phxtal um and
warks, 12

isim “Abd al-

581,87,

Ramadan, Sa‘id, 114
Ramadhan  (Ramadan), 24, 100,
50, sce State index.
ams ud-Din Muham-
d (d. 1004 AH.—
1596 A.D), biographical data and
works, 130,
amli, Shihdb ud-Din uml -\l)|>A<
Ahmiad bin Ahmad (d. .
— 1550 AD), hmgupluml s
and works, 13
rape, 181, 3212, 326, 326
Rashidi, ar-, Ahmad bin Muham
mad “Abd al-Rezziq, Iungl.lphunl
data and warks, 130,
Ihmduh. 81,
p

54, 6. All ar-Ra’y
(uphuhlcrs 0( privite opinion),

Ravt, ar, Fakhr wl-Din Abd “Abd
Allah Muhammad bin ‘Umar b,
al-Husayn (d. 606 A.H.), 11, bio-
graphical data_and works, 13

, systematic, 634,

l"(i, 75, see also

recalcitrancy, see nusus.
itation, 200-4

Qummi, bn al-
Hasan ibn Fariiq ash-Shaffar ibn
Jafar (d.200 AH.—902 AD),
biographical data and works, 143,

Qur'an, 10-1, 13, 18, 25-6, 36.7, 458,
50, 52, 57, 857 912, 95, 9
101, 103, 107-8, IM T amhnma—
tive cdition, 49, heirs, 252
misuse of, 360, Koran School,

n, 91

Muhammad  bin

] tbi (d.255 AH),
biographical data and warks, 127.

Qurtubi, al-,  Muhammad  bin
Ahmad bin Rushd  (d. 520 AHL),
biographical data and  works,
128

al, Abii Bakr (d.340
biographical - dats. and

i ‘Abd |lr~R1||_|

Radd al-Mukhtar, a

Rahmin, S, ‘Abdur, 99,

R1]al), Abii'l-Faraj “Abd ur-Rah.
min bin (d.795 AM.— 13923
biographical data  and
12,

ion, sce hakam.
of wife, sce khul’.
refusal of sexual intercourse, sce

registration, registrar, registry of

marriages and divorces, 202, 206-

7, vegistered proprictors of Cus-

tomary L'uul 270, see divorce,

Tegistration
religious unhnmy. see administra-

tion, Agong, derision, Kathis,

Mufti, Ruler and structure of

religious. authority, States index.
repudiation, sce falik and divorce,
retirement,  waiting  period,  see

“idda
revacation, of divorce, rojok, zm)
202.7, of gifts,

6, of marriage, e fasah.
vewards, (thawab),
Rida, Shaykh Mullamm1d Rashid

(1865 AH.— 1935 AD). 89, 96
right, rights 63, God, Man, 401,

sce ulso huging.

Risilah, 21, 26, 70, 81.

rojok, sce revocation.

rukhgah, 6, 9, 35.

Ruler, powers, dutics, 148-168, 180,

187, 196, 2856, 200-2, 204, 296,




GED

882, 338-10, 342, 3445, 367, sce
also Khalifah.

rulings on religious and customary
matters, sce interpretations, fe-
tuas, fatwi, Mufti.

Rushd, al-Qurtubi, ibn-, Muham-
mad bin Ahmad (Averroes) (d.
595 AH.— 1189 AD,), 84, bio-
graphical data and works, 1289,

Sa'd, ibn-, al-Layth (d. 1
5.

Jadafl, ap. Vinus l:m :
(d. 261 AH.— )

dat
Jafar bin Muhammad
(d. 148 AT — 765 AD), 53, 64,
80, biographical data and works

Siduq. as, Abd Ja'far, works, 145

Sa'dy, as-, Aba Mulammad “Abd
Allih ibn (d. 610° A.H), works,
128,

sahih, 5, 178,
Sahih, of Khuzaymah,
Muhammad bin Is
saints, 280.90, 310-
Sajawandi, a G ud-Din Mu-
bammad bin Muhammad (d. to.
wards the end of 6Gth cntury
AH), biographical data and
works, 1
Salafiyyah
sale, conditional, sc
Samargand, a
bin  Mul: nm.ul
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shall be ex-officio a member of the Majlis. The Muffi together
with two other members of the Majlis and not less than two or
more than six other fit and proper Muslims who are not mem-
bers of the Majlis constitute the Legal Committee of the Majlis.
The Muffi is the Chairman of the Legal Committee. Any per-
son may by letter addressed to the Secretary of the Majlis request
the Muffi to issue a fetua or ruling on any point of Muslim law.
On receiving any such request the Secretary shall submit it to the
Muffi as Chairman of the Legal Committee. The Legal Com-
mittee shall consider every such request and shall unless in its
opinion the question referred is frivolous or for other good
reason ought not to be answered prepare a draft ruling thereon.
If such draft ruling is unanimously approved by the Legal
Committee or those members thereof present and entitled to
vote, the Chairman shall on behalf and in the name of the Majlis
issue a ruling in accordance therewith. If the Legal Committee
is not unanimous, the question shall be referred to the Majlis,
which shall in like manner issue its ruling in accordance with
the opinion of the majority of its members. The Majlis may
at any time of its own motion make and publish a fetua on any
question of Muslim law. Any court, other than the Court of
the Chief Kathi or a court of a Kathi, can request the opinion
of the Majlis on any question of Muslim law which calls for de-
cision by it and such question shall be referred to the Legal Com-
mittee which shall give its opinion thereon in accordance with
the opinion of the majority of its members and certify such opinion
to the requesting court.

In issuing any ruling the Majlis and the Legal Committee
shall ordinarily follow the orthodox tenets of the ShafiT School.
If it is considered that the following of such orthodox tenets will
be opposed to the public interest, the Majlis or the Legal Committee
may, unless the Yang di-Pertuan Agong shall otherwise direct,
follow the less orthodox tenets of the Shafi7 School. If it is con-
sidered that the following of either the orthodox or the less orthodox
tenets of the ShafiT School will be opposed to the public interest,
the Majlis may, with the special sanction of the Yang di-Pertuan
Agong, follow the tenets of the Hanafi, Maliki or Hanbali Schools
as may be considered appropriate, but in any such ruling the
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provisions and principles to be followed shall be set out in full
detail and with all necessary explanations. Any ruling given by
the Legal Committee of the Majlis shall if the Yang di-Pertuan
Agong so directs, be published in the Gazette and shall thereupon
be binding on all Muslims resident in the State.®®
Power is given to the Yang di-Pertuan Agong to appoint a
Kathi Besar for the State and Karhis for such areas as may be pre-
scribed; and power is also given to constitute a court of the Kathi
Besar with jurisdiction throughout the State and courts of Kathis
having prescribed local jurisdiction. The Court of the Karthi Besar
has jurisdiction in all actions and proccedings in which all the
parties profess the Muslim religion and which relate to betrothal,
marriage, divorce, nullity of marriage, judicial separation, dis-
putes of or C]ﬂlmi to pmper!y ansmg out of marriage or divorce,
Yy ip or custody of infants, divi-
sion inter vivos of sapencharian property, wakaf or nazr or
other matters in respect of which jurisdiction is conferred by any
written law. The Court of a Kathi Besar has also jurisdiction
to try any offence committed by a Muslim and punishable under
the Enactment. The Court of a Kathi has jurisdiction to hear
and determine all such cases where the amount or value of the
subject matter does not exceed one thousand dollars or is not
capable of estimation in terms of money and to try any such
offence where the punishment provided by law does not exceed im-
prisonment for two months or a fine of two hundred dollars or both.
An appeal from the Court of the Kathi Besar or a court of a Kathi
lies to the Appeal Committee constituted from a panel consisting of
the Mufrt and seven or more fit and proper Muslims nominated by
the Yang di-Pertuan Agong. The Muff, if he is a member, shall
be Chairman of such Appeal Committee. Any member of the
Appeal Committee may call for and cause to be examined by the
Committee the record of any civil or criminal proceedings before
the Court of a Kathi or Kathi Besar for the purpose of satisfying
itself as to the correctness, legality or propricty of ny finding,
sentence or order recorded or passed and as to the regularity of

any proceedings of such Court. The Appeal Committee may

_—

35. Penang Azlmm(slmlmn of Muslim Law Enactment, 1959 (No. 3 of
1959), 5. 4—37; Malacca Administration of Muslim Law Enactment,
1959 (Nu 1 of 1959), 5. 4—37.
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after examining the record exercise any of the powers which it
could have exercised on appeal.®

Provision is made for the registration of marriages and
divorces by Registrars of Muslim Marriages and Divorces. The
Kathi Besar and all Karhis are ex-officio Registrars of Muslim
Marriages and Divorces. Power is given to the President of
the Majlis after receiving the report of a Committee of Enquiry
appointed by him to order the rectification of any entry in any
register or any certificate issued under the Enactment.®®

In Singapore the Muslims Ordinance, 1957, gives power to
the Yung di-Pertuan Negara to appoint a Registrar of Muslim
Marriages, who must be a Muslim, and to appoint a Chief Kathi
and Kathis, A Kathi may be appointed for a particular district
or place or for a particular school of law. Kathis are em-
powered to solemnise marriages at the request of the walf or guar-
dian for marriage of the woman to be wedded but before doing so
are required to satisfy themselves that there are no lawful obstacles
to the marriage. Where the woman has no welt or where the wali
refuses his consent to the marriage on grounds which are not con-
sidered satisfactory the marriage may be solemnised by the Chief
Kathi, after he has satisfied himself after enquiry that there are no
lawful obstacles to the marriage. Kathis are also empowered
to register divorces and revocations of divorce to which both the
husband and wife have consented. It is expressly provided
that nothing in the Ordinance shall be construed to render valid
or invalid merely by reason of its having been or not having
been registered any Muslim marriage, divorce or revocation of
divorce which otherwise is invalid or valid. A Shariah Court
is consiituted to be presided over by the Registrar of Muslim
Marriages or some other male Muslim appointed by the Yang
di-Pertuan Negara. An appeal from the decision of the Chief
Kathi or a Kathi lies to the Shariah Court, and the Shariah Court
is also empowered to hear and determine applications for fasah,
ta‘alik, khula and falak, other than those by the mutual consent
of the parties, to deal with disputes as to marriage, betrothal,

36. Penang Administration of Muslim Law Enactment, 1959, s 38 — 42}
Malacc Administration of Muslim Law Enactment, 1959, s. 42.

37. Penang Administration of Muslim Law Enactment, 1959, s. 115 and
151; Malacca Administration of Muslim Law Enactment, 1959, s. 114
an
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nullity of marrizge and judicial separation and lo muke orders for
the payment of mas-kahwin, maintenance and matta’ah or consola-
tory gifts. An appeal from a decisicn of the Shariah Court lies
to an Appeal Board constituted of three persons to be chosen from
a panel of at least seven Muslims nominated by the Yang di-
Pertuan Negara. Provision is made for the appointment of a
Muffi to assist the Registrar, the Shariah Court and the Appeal
Board with advice on all matters connected with the law of Islam
but so far no Mufai has been appointed. The Yang di-Pertuan
Negara is given power to call for the record of proceedings before
the Shariah Court, Registrar or Karhi and to order any decision
to be revised, altered or modified

BETROTHAL

A Muslim marriage in the States of Malaya and Singapore is
often though not always preceded by a betrothal.  This is initiated
by the family of the man who ascertains from the girl's family
whether a proposal would be favourably received. When an under-
standing has been arrived at, the parties proceed to seitle the date
of marriage and the precise amounts of the payments for mas-kah-
win and presents. There may be a formal ceremony of betrothal
at the girl’s home, which finalises the contract between the two
families. Sometimes the marriage expenses and the presents are
handed over at the betrothal ceremony. A man may make a pro-
posal of marriage to a woman who is unmarried or whose ‘idda
or period of retirement is completed; but a woman whose period
of ‘idda is not yet completed may not be openly demanded in
marriage. A woman divorced in a revocable manner cannot
be demanded in marriage during her period of ‘idda but a person
may, if he uses ambiguous terms, make a proposition of this nature
to a widow during her period of retirement or to a woman divorced
irrevocably. It is forbidden to make a proposal of marriage to
a woman who has already received or formally accepted a similar
proposal from another, except with the permission of such person;
but until a woman has decided as to the first offer, there is no
objection to making her a second proposal.*®

The Administration of Muslim Law Enactment, 1952, of

e ——
38, ::;ullisl;u Ordinance, 1957 (No. 25 of 1957), 5. $—5, 20—21 and

9. Nawawi, Minhdj at-Talibin, wansiated by

Howaril, p. 282
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Selangor provides that if any Muslim shall either orally or in writing
and cither personally or through an intermediary have entered into
a contract of betrothal in accordance with Muslim law and shall
subsequently refuse without lawful reason to marry the other party
to such contract, such other party being willing to perform the
same, the party in default shall be liable to pay to the other party
the sum which it is agreed in the contract by which the marriage
was arranged is to be paid by the party in breach of the contract,
and, if a male, to pay as damages the amount of the mas-kahwin*®
which would have been payable together with other moneys ex-
pended in good faith in preparation for the marriage, or, if a female,
to return the betrothal gifts, if any, or the value thereof and to
pay as damages the amount of such other moneys as aforesaid. The
damages can be recovered by action in the Court of a Kathi Besar
or a Kathi** Similar provisions are to be found in the Adminis-
tration of Muslim Law Enactments, 1959, of Malacca and of
Penang, in the Administration of Muslim Law Enactment, 1960,
of Negri Sembilan and in the Administration of Muslim Law
Enactment, 1962, of Kedah.*?

In Kelantan it is provided that if any person should either
personally or through an intermediary have entered into a con-
tract of betrothal in accordance with the Muslim Law and shall
subsequently refuse without lawful reason to marry the other
party to such contract, such other party being willing to perform
the same, the party in default shall be liable, if a male, to pay
as damages the amount of the mas-kahwin which would have
been payable together with other moneys expended in good faith
in preparation for the marriage. and, if a female, to return the

ctrothal gifts, if any, or the value thereof, and to pay as damages
the amount of such other moneys expended in good faith in
preparation for the marriage and the same may be recovered in

40. The obligatory marriage payment due under the Muslim Law to the
wife at the time the marriage is solemniscd.

41, Sclangor Adminiatration of Muslim Law Enactment, 1952, (No. 3 of
1952), s. =

42, Malacca Aministration of Muslim Law Enactment, 1950, (No, 1 of
1959, 5. 118; Penang Administiaion of Muslim Law Enactment, 1959,
(No. 99, 5. 119 Negri Sembilan Adminisiration of Muslim
Law Enu(Lmem 1960, (No. 15 of 1960), s. Kedah Administration
of Muslim Law Enactment, 1962, (No. 9 o 1962 5 110 T Melaka,
Negri Sembilan and Kedah, the male party has to pay as damages, in
addition to the mas-kahwin, the amount of the hantaran.
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the Court of the Chief Kathi or a Kathi*® Similar provisions are

to be found in the Administration of Islamic Law Enactment,

1955 of Trengganu and the Administration of the Law of the

Religion of Islam Enactment, 1956 of Pahang.**

There are no special provisions in Perak and in Johore dealing
with breaches of contracts of betrothal.

In Perlis it is provided that where a party to a contract of
betrothal breaks such a contract, such party shall be liable to the
other party for the sum agreed to in the contract together with, in
the case where the party so liable is a male, the amount of the
mas-kahwin payable under the contract and such other sum as may
have been expended by the other party in good faith in preparation
for effecting the terms of the contract; and in the case where the
party so liable is a female, the return of betrothal gifts or the value
thereof, and such other sum expended by the other party in good
faith in preparation for effecting the terms of the contract.*®

No cxpress provision is made in Singapore for the award of
damages for breach of the contract of betrothal but the Singapore
Muslims Ordinance, 1957, gives the Shariah Court power to
hear and determine disputes between Muslims in relation to
betrothal.'® In Mong v. Daing Mokkah'® it was held that a Muslim
woman has a right to bring an action in the ordinary Civil Courts
against a Muslim man for breach of promise of marriage.

In the case where no express provision is made for breach
of the contract of betrothal, the consequences of the breach
would be expressly provided for by the parties. In Singapore
for example it is usual to stipulate that if the breach is on the
man’s side, he will lose the expenses or payments paid by him
while if the breach is on the girl's side a payment of double the
expenses or presents paid by the man, will be made to the man.

In Negri Sembilan the ‘adar lays down a set procedure for
48, Kelantan Coundil of Religion and Malay Custom and Kathis Gourts

Enactment, 1958, (No. 1 of 195%), 5. 147,

4. Trengganu Administration of Islamic Law Enactment, 1 (No. 4
of 1955, 5. 95; Pahang Administration of the Law of the Religion of
Islam Enactment, 1956, (No. 5 of 1956), 5. 117. Tn Pahang the female
party has to pay as damages the amount which was agreed in the
contract by which the marriage was ananged to be paid by her on
breach of the contract,

45 Perlis Administration of Muslim Law Enactment, 1968, s. 8.

46. Muslims Oudinance, 1957, (No. 25 of 1957), s. 212) (o).
47, (1985) 4 M.LJ. 147
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engagement,  First there is the menghulur chinchin or ‘sending
the ring’ ceremony. This is donc by depositing 2 ring with the
parent of the prospective bride. This signifies a request for the
bride’s hand on the part of an interested groom. A feast is
held, to which the bride’s relatives are invited, the ring is shown
and at the same time opinion and approval are sought. If the
relatives do not approve the marriage, the ring is returned to
the suitor, If the proposal is accepted another ceremony is held
to which the relatives of both parties are invited. Here the
chinchin tanya or ‘secker ring' is circulated to be viewed and
examined by the relatives present, symbolising the discussion of
the merits and demerits of the bridegroom. If the union is ap-
proved then another ring is placed beside the first. The appear-
unce of a double ring signifies that the match is agreed upon and
the pact is scaled under the customary understanding expressed
asi—

Chinchin sa-bentok meénanya ibu bapa-nya.

Chinchin dua bentok oso sckata,

Oso sekata janji di-ikat,

Elah si laki-laki lonchor tanda,

Elah si-perempuan ganda tanda,

Chachat chida berkembalian,

Sawan gila luar janji.

This may be translated —

One ring to sound the parents

Two rings mutual agreement

Approval entails the customary covenants

Repudiation by the man he forfeits the token

Breach by the bride she repays two-fold

Blemish of either the pact is annulied

Insanity and lunacy are outside the pact.*®

SOLEMNISATION OF MARRIAGE

Marriage in its essentials is a civil contract in Muslim law
although it also is of religious significance, bemg an act com-
mended by the Prophet. The ials of 2
to the Shafi‘t School of law are —

(a) words of proposal (ijab) and aceeptance (gabiil) must be

48. Haji Mohammed Din bin Ali, “Two Forces in Malay Suciety”, p. 25.
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uttered by the contracting parties or their agents in each
olher’s presence and hearing, such words expressing the
consent on both sides in explicit terms and showing an
intention to establish the conjugal relations from the
moment of acceptance and not at some future time;

(b) the consent of the woman to be married must be given
through her wall or guardian for marriage;

(¢) the words of proposal and acceptance must be said
in the presence and hearing of two male witnesses
who must be sane and adult Muslims.

The Sunnah (or recommended practice based on the exam-
ple of the Prophet) has introduced the practice of stipulating in
the marriage contract a fixed dower (mahr or mas-kahwin) though
this stipulation is not essential; if no fixed dower is stipulated, the
woman is entitled to a proportional dower, ie. in due proportion
to the dowers stipulated or obtained by other women of the same
condition as herself.

The marriage feast (Walimah) is also an institution of the
Sunnah. 1t is permissible to have music at the marriage feast
but there should be no unlawful amusements such as gambling
nor may liquor be served. Marriage may be instituted without

ceremony but there are usually ies of a social,
or religious nature, Although not essential to the validity of lhe
iage, many such jes are designed to give publicity.

The marriage feast is elaborate under the ‘@dat in Negri Sem-
bilan. For a spinster, especially if hers is the first marriage in the
family, the slaughter of buffaloes or cattle is considered the usual
practice. To this marriage ceremony both the Lembaga and the
headman of the two tribes are invited, their presence being
regarded as the tribe’s tacit approval of the union.*"

It is possible to include conditions in the contract of mar-
riage, and if such conditions are legal they can be enforced,
Where a condition attached to a contract of marriage is incom-
patible with the fundamental object of marriage as, for example,
a stipulation that would deprive the husband of his right of cohabi-
tation with his wife, the marriage, according to the Shafi'7 School
of law, is null and void. Conditions which are inconsistent

49, Ibid.
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with the precepts of the law relating to marriage are illicit, but
they lcave the marriage intact so long as they are not incompa-
tible with the fundamental object of mamagc In India it
has been held in the case of ssa Bibi v. inrallal
that a wife can stipulate directly for the power to divorce herself
if the husband takes another wife but Nawawi in the Minhaj
at-Talibin classifies this condition as an illicit condition.” In
Malaya the Kathis encourage the insertion of a ta'alik or condition
in the marriage contract to provide for example that if the husband
fails to maintain the wife for more than three months. and the
wife proves this failure to a Kathi, she will be entitled to a
divorce.

In Kelantan and Trengganu it is provided that the Registrar
of Muslim Marriages and Divorces shall in registering a mar-
riage, prepare a swrat ta‘alik in the prescribed form, obtain the
signature of the partics thereto, sign the same and deliver one
copy each to the parties to the marriage."™

Under the Shafi? School of law no woman, whether a virgin
or not, can give herself in marriage without the intervention of
a guardian; though it is considered an abuse of power on the
part of a guardian to refuse to give an adult woman to a husband
of her choice, if he is in all respects suitable, The father or,
failing him, the paternal grandfather can give in marriage not
only female minors but adult women who are virgins, with or
without their consent; but their consent is nevertheless consi-
dered desirable. This right is however subject to a number of
conditions to ensure that the marriage is for her benefit and that
the father or grandfather has not acted wickedly or carelessly
in the matter.”¥ Only a father or paternal grandfather can give
a minor girl in marriage. An adult woman who is not a virgin
cannot be given in marriage without her express consent, even
by her father or paternal grandfather. The persons who have

50, (1871) 7 B.LR. 442, The ground is |!n|l such a contract is lawful

v
Such a condition is valid and enforceable in
aw and this view has been adopted in a

Kelantan Council of Religion snd Malay Custorn and Kathis Courts
Enactment, 1953, 5. . 1446 Trenggana Administration of Islamic Law

op. ; n Syed Abdullah AL-Shativi v, Shaifla Salmah
(19 59) 2u MLI 137 at p. 140 — 141,
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the right to act as guardians for a woman at her marriage are
first of all the father, then the paternal grandfather, then the
paternal great-grandfather, then the whole brother or half-brother
on the father’s side, then the latter’s son or another agnate descen-
dant, the father’s whole brother or half-brother on the father’s
side, and lastly the other agnates in the order in which they are
called to the succession. In default of the agnates, the right of
guardianship devolves on the Ruler of the State or on the Kathi
authorised by him. Where there is no Muslim Ruler in a
State, then the authorities should appoint Kathis whose orders
will be executed as a matter of necessity. The parties will then
appoint the Kathi to act as wali and he will be known as Wall
Tahkim. Where a woman is given in marriage by a guardian
other than the father or paternal grandfather, she must consent
to the marriage. Where a person has been wrongly contracted
in marriage without the consent of the proper wali, the marriage
cannot be validated by the subsequent consent of that walt.”?

It is preferable that the man to whom a woman is to be
married should be of the same status (kufir) as herself. In order
to determine whether the suitor is a good match the following
must be taken into consideration:—

(a) Absence of defects of the body, which would give a

right to apply for annulment of the marriage.

(b) Birth. An ‘Arab woman makes a misalliance by
marrying a man belonging to another nation; a woman
of the Quraysh does so if her husband is not of the
Quraysh; a woman who is a descendant of Hashim or
of ‘Abd al-Muttalib, that is one who is of the same
blood as the Prophet, can make a suitable match
only in the same family. In Malaya a woman of a
royal or noble family would make a misalliance in
marrying a commoner.

(¢) Character. A man of notorious misconduct is not a
suitable match for an honest woman.

(d) F i A man ising a humble p
is not a suitable match for the daughter of a man in
a more distmguishcd profession.

54 Nawawi of. cil,, J. E. Kempe and R. O. Winstedt, “A Malay
Legal Mhnlhny b n 12,
55 T. M, Husbi Ash-Shiddieqy, Hukum Isiam, p. 304,
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Di of fortune i no cause of misalli The
incquality under one of the aspects abovementioned is not com-
pensated for by the husband being superior to his wife in other
respects.®®

A guardian can never give a woman in marriage to a man
who is not kufa i.c. of inferior condition except with her consent.
According to most Shafi7 authorities such a marriage is void,
even if it is the father who gives the woman in marriage to her
inferior without her consent. Where there are several guardians
of equal competence, a misalliance requires the consent of all such
guardians as well as that of the woman herself. Neither the
Sultan as ultimate guardian, nor the Kathi for him, can legally
give a woman in marriage to a man of inferior condition, even
though she may desire it."?

1If from absence at such a distance™ that communication
would be tedious or difficult, or from other cause the proper
guardian or guardians for marriage are unable to act, it is lawful
for the Ruler of the State, or a Kathi authorised by him, to give
her in marriage, Where a guardian unreasonably refuses his
consent to a marriage, power is given to the Kathi on behall
of the Ruler to act as guardian to give the woman in marriage
to the man of her choice. In Singapore it has been held in
Salmah v. Soolong®, and Noordin v. Shaik Noordin™, follow-
ing Indian cases on the subject, that a Muslim woman belonging
to the Shafi'T School, can validly change her school of law to
that of the Hanuft School, in order to avail herself of the privilege
given under the Hanaji School for an adult woman to give hersell
in marriage withoul the consent of a guardian. The point has

56, Nawawi, op. cit, p.288; Fashat J. Ziadeh, “Equality in the Muslim
Law of Marriage”, p. 510,

57. lbid., p. 288 —289. In Re Husseinal Banoo (Sharviah Court Case
No. 2 of 1963) the Shariah Court, Singapore, annulled the marriage

girl on the application of her father, who belonged to the

H/mull Schaol of Law on the ground that the man whom she married
was not equal in status to her. See Salmait v. Soolong (1878) 1 Kyshe
421 and a note in 1968 Malaya Law Review, Singapore, p. 892 ‘and
p. 196 post.

. The distance is the masifar_al-qust, a journey long enough to justify
the_shortening of prayers. The equivalent distance is usually given

as 77 kilometres or 48 miles.

(1B78) | Kyshe 421.

60, (1908) 10 S.S.LR. 72,

s
g
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not arisen for decision in the Malay States as no Hanaft Kathis
have been appointed in those States.

There is no minimum age of marriage under Muslim law,
but in the States of Malaya and Singapore the Penal Code makes
it rape for a husband to have sexual intercourse with his wife
if she is under the age of thirteen years.® A minor of either
sex can enter into a valid contract of marriage through a guard-
ian. Under the Shafi'7 law only a father or paternal grandfather can
give away a minor girl in marriage. Under the Hanafi law although
a guardian can give away a minor girl in marriage, she has the
option of repudiating the marriage on attaining puberty. “Major-
ity” for the purpose of marriage is attained on puberty, but in
default of evidence as to puberty, a minor of either sex is to be
considered adult on the attainment of his or her fifteenth year.®*

Because of the requirement of the Shafi7 School of law
that a Muslim woman can only give her consent to marriage
through her wali, the statute law relating to Muslim marriages
in Malaya is mainly concerned with the limitation of the right
to solemnise marriages.

In Seclangor under the Administration of Muslim Law
Enactment, 1952, marriages may only be solemnised by persons
authorised by the Ruler but the wali is allowed to solemnise
a marriage in the presence and with the permission of an Imanm.*
A Registrar of Muslim Marriages and Divorces is allowed to
solemnise a marriage at the request of the wali of the woman to
be wedded but before solemnising the marriage he is required to
make full enquiry in order o satisfy himself that there is no
lawful obstacle according to Muslim Law and Malay custom
to the marriage. If there is no wali or if a wali shall, without
adequate reason to be approved by the Registrar of Marriages
and Divorces, refuse his consent to the marriage, the marriage
may be solemnised by the Registrar of Marriages and Divorces
for the kariah (or prescribed mosque area) in which the woman
to be wedded ordinarily resides, but before solemnising such
marriage the Registrar shall make enquiry in order to satisfy

61
62, mir “Al, Mahommedan Law, p. 235. In Singapore by an
rative direction issued by the Registrar of Marriages, Kathis
are forbidden from solemnising or tegistering a marriage where the

girl is under fifteen years of age without the consent of the Registrar.
63. The official appointed to lead congregational prayers in a masjid.
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himself that there is no lawful obstacle according to Muslim
law and Malay custom to the marriage and, in cases where the
wall refuses to give his consent to the marriage, shall also obtain
the approval of the Ruler. Marriages are required to be solemn-
ised in the Kariah Musjid (or prescribed Mosque area) in
which the bride ordinarily resides, but the Registrar having
jurisdiction in such Kariah may give permission for such marriage
to be solemnised clsewhere. Every marriage is required to be
registered.”  The bride is not required to sign the entry in the
register of marriages. Both parties to the marriage are however
required to fill and sign a prescribed form in which they arc
required 1o express their willingness to marry.

In Kelantan under the Council of Religion and Malay
Custom and Kathis Courts Enactment, 1953, and in Trengganu
under the Administration of Islamic Law Enactment, 1955, a
marriage may be solemnised only by a person holding a rauliah
from the Ruler authorizing him to solemnise marriages, but in
Kelantan any other person permitted under Muslim law to
solemnise such marriage may do so in the presence and with
the permission of a Registrar of Muslim Marriages and Divorces
and in Trengganu a wali of the woman who is permitted by
the Muslim Law to solemnise such marriage may do so with the
prior knowledge of the Registrar. It is however provided that
if a marriage is solemnised in breach of the statutory provisions
but in accordance with the pmvxsmns of Muslim law, it shall
be valid and shall be regi Ithough the person sol
ing it will be liable to punishment. Tt is expressly provided
that a marriage shall be void and shall not be registered
unless all the conditions necessary for the validity thereof in
accordance with the tenets of the school of law to which each of
the parties to the marriage belongs (or in Trengganu in accord-
ance with the tenets of the four schools)®, are satisfied. The
Enactments also provide that a marriage shall be void unless both
parties to the marriage have consented thereto and either the wall
of the bride has consented thereto in accordance with Muslim

clangor Administration of Muslim Law Enactment, 1952 (No. 3 of
1052)'s. 121 and 123. Administrative directions relating to’ marriage
and_divorce issued by the Religious Department, Selangor in 1962,

65. As it is clearly impractical for the conditions of all the four schools
of law to he followed, it appears to be sufficient if the conditions
laid down by one of these Schools are complied with.
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law or the Kathi having jurisdiction in the place where the bride
resides or any person generally or specially authorized thereto
by him, has after due enquiry in the presence of all parties con-
cerned, granted his consent thereto as wall raja®® (Wali Hakim)
in accordance with Muslim law. The consent as wali raja may
be given whenever there is no wall available to act or when the
wali has refused his consent without sufficient reason. Every
marriage is required to be solemnised in a Mukim Masjid where
one or both of the parties to the marriage ordinarily resides, but
the Kathi or a Registrar having jurisdiction in such mukim
may give permission for such marriages to be solemnized else-
where. Every marriage is required to be registered.®”

In Pahang under the Administration of the Law of the Relig-
ion of Islam Enactment, 1956, a marriage may only be solem-
nised by a person holding a letter of appointment from the Ruler
authorizing him to solemnise marriages according to the Muslim
law, but any other person permitted by the Muslim law to solem-
nise such a marriage may do so, provided that notice of the
intended solemnisation is given to a Registrar of Muslim Marriages
previous thereto. It is expressly provided that a marriage shall
be void and shall not be registered unless all conditions neces-
sary for the validity thereof in accordance with the Muslim law,
are satisfied. A marriage, unless it is a marriage by walf mujbir,*
shall be void and shall not be registered unless both parties have
consented thercto and either the wali of the woman to be married
has consented thereto or the Kathi having jurisdiction in the place
where the woman to be married resides or any person generally
or specially authorized thereto by him has, after due enquiry in
the presence of all parties concerned, granted his consent thereto
as wali raja in accordance with the Muslim law. The consent
as wali raja may be given whenever there is no wali available
to act or where the wali has refused his consent without sufficient
reasons, Every marriage is required to be solemnised in the
_—

66. In some other States the tevm used is wali hidkim,
7. Kelantan Council of Religion and Malay Custom and Kathis Courts
nactment, 1958 (No, 1 of 195%), 5. 138 — 140 and 142; Trengganu

Administration of Islamic Law Enaciment, 1955 (No. 4 of 1955),
5. 96— 98 and 100.

68, The guardian for marriage who can under Shafi'i law give a virgin
gitl in marriage without her cansent, that is the father or the paternal
grandfather.
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mukim masjid in which one of the parties to the marriage ordi-
narily resides but the Registrar having jurisdiction in such mukim
may on special grounds give permission for any such marriage
o be solemnised elsewhere. Every marriage is required to be
registered.®”

In Negri Sembilan under the Administration of Muslim Law
Enactment, 1960, a marriage may only be solemnised by a
Registrar of Muslim Marriages of the place in which such mar-
riage takes place but it is lawful for a walf or a person duly
appointed by him to solemnise the marriage with the permission
of the Registrar of the kariah where the marriage takes place.
A Registrar may solemnise a marriage at the request of the wali
of the women to be wedded but before solemnising such mar-
riage he shall make full enquiry in order to satisfy himself
that there is no lawful obstacle according to Muslim law to the
marriage. If there is no wali of the woman to be wedded or a
wali shall without adequate reason to be approved by the Regis-
trar refuse his consent to the marriage, the marriage may be
solemnized by the Registrar for the kariah masjid (mosque
district) in which the woman to be wedded ordinarily resides
but before solemnizing such marriage the Registrar shall make
enquiry to satisfy himself that there is no lawful obstacle accord-
ing to the Muslim law to the marriage. Every marriage is
required to be solemnised in the kariah masjid in which the
bride ordinarily resides but the Registrar having jurisdiction in
such kariah may give permission for any such marriage to be
solemnised clsewhere. Every marriage is required to be regis-
tered.™

In Melaka under the Administration of Muslim Law
Enactment, 1959, marriages may only be solemnised by a Regis-
trar of the place in which such marriages take place but when there
is a wali present it shall be lawful for such wali to solemnise the
marriage in the presence and with the permission of the Registrar
of the kariah masjid in which such marriage takes place. A
Registrar may solemnise a marriage at the request of the wali

60. Pahang Administration of the Law of the Rellgmn of Islam Enact
ment, 1956 (No. 5 of 1956), s, 118 —120 and 1

70. Negri Sembilan Administration of Muslim Law Enactment, 1960,
(No. 15 of 1960), s. 116 and 118 Negri Sembilan Marriage, Divorce
and Reconciliation (Rujo) Rules, 1963 (NS.LN. No. 3 of 1963).
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of the woman to be wedded but before solemnizing such marriage
he shall make a full enquiry in order to satisfy himself that
there is no lawful obstacle according to Muslim law to the
marriage. I there is no wali of the woman to be wedded or a
wali shall without adequate reason to be approved by the Regis-
trar refuse his consent to the marriage, the marriage may be
solemnised by the Registrar for the kariah in which the woman
to be wedded ordinurily resides but before solemnising such
marriage the Registrar shall make enquiry to satisfy himself that
there is no lawful obstacle according to Muslim law to the mar-
riage and in cases where the Registrar is not himself a Kathi
obtain the approval of the Kathi or Kathi Besar. Every mar-
riage is required to be solemnised in the karich masjid in which
the bride ordinarily resides but the Registrar having jurisdiction
in such kariah may give permission for any such marriage to
be solemnised eclsewhere. Every marriage is required to be
registered.”™  Similar provisions have been enacted for Penang
in the Administration of Muslim Law Enactment, 1959, of
Penang and for Kedah in the Administration of Muslim Law
Enactment, 1962, of Kedah.

There are no express provisions in Perak relating to the
solemnisation of marriage, but among the particulars required to
be given on the registration of a marriage are the names of the
wali or wakil (guardian for marriage) of the wife and the names
of the husband’s and the wife’s penghuli.™

In Johore it is provided that a marriage between persons,
both of whom profess the Muslim religion, shall be celebrated
by a Kathi or Naib Kathi appointed under the Muslim Marriage
Enactment. A marriage celebrated in contravention of the
provision shall not for that reason alone be deemed invalid, but
any person other than a Kathi or Naib Kathi celebrating such
a marriage is liable to punishment.™

In Perlis it is provided that the Ruler may appoint persons

7.

Malicca Administration of Mudim Law Enactment, 1959 (No. 1 of

1959), 5. 115 and 1

72. Penang Adimimstration of Muslim Law Enactment, 1959 (No. 3 of
1959), 5. 116 and 118; Kedah Administration of Muslim Law Enact-
ment, 1962 (No. 9 of 1962), 5. 116 and 118,

73. Perak Muhammadan Marriage and Divorce Registration Enactment
(Cap. 197, FM.S. 1935) s.

74. Johore Muhammadan Marriage and Divorce Registration Enactment
(E. No.17), s. 16.
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out having pronounced a lawful rojok, shall be guilty of an
offence.1t?

In Kelantan it is expressly provided that a husband may
divorce his wife in accordance with Muslim law with one, two
or three falak. In Trengganu it is provided that a husband
may divorce his wifc in accordance with Muslim law. In both
Kelantan and Trengganu the husband is required to make a report
within seven days of the divorce to the Registrar of Muslim
Marriage and Divorce of the Mukim or district in which the divorce
takes place and the Registrar shall, after such enquiry as may be
necessary to satisfy him that the requirements of Muslim law
have been complied with, register the divorce. Upon registering
the divorce the Registrar shall issue certificates to both parties
to the divorce but in Trengganu it is provided that if the divorce
is revocable no certificate of divorce shall be issued to the woman
until after the expiration of the period of ‘idda. If after a
revocable divorce, that is a divorce by one or two falak not
followed by such a lapse of time as to render it irrevocable,
recohabitation takes place by mutual consent the parties shall
within seven days report the fact of such recohabitation to the
Registrar of the Mukim in which they reside. The Registrar
shall make such enquiry as may be necessary and, if satisfied
that recohabitation has taken place in accordance with Muslim
Law, shall register such recohabitation by endorsement upon the
counterfoil of the certificate of divorce, if such divorce was regis-
tered by him. The Registrar shall require the parties to deliver
to him the relevant certificates of divorce and shall issue to them
certificates of recohabitation in the prescribed form. If the
divorce was not registered by the Registrar, he shall record on
the certificates of divorce, the number and particulars of the
certificate of recohabitation and shall forward the certificates of
divorce to the Registrar by whom they were issued and such
other Regi shall th register the habitation by

endorsement upon the counterfoil of the certificate of divorce.
If a revocable divorce has taken place without the knowledge of
the wife, the husband shall not requirc or request the wife to
recohabit with him without disclosing to her the fact of such

117. Selangor Administration of Muslim Law Enactment, 1952, s. 127 and
158.
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divorce. If after a revocable divorce the husband has pro-
nounced a rojok or revocation of divorce (a) if the wiic has
consented to the rojok she may on the application of the husband
be ordered by a Kathi to resume conjugal relations, unless she
shall show good cause in accordance with Muslim Law to the
contrary in which case the Kathi shall appoint hakam or arbitrators
(b) if the wife has not consented to the rojok, (in Trengganu, it
is added, for reasons allowed by Muslim law), she shall not be
ordered by the Kathi to resume conjugal relations, but on her
application the Kathi may require her husband to divorce her and
on his refusal shall appoint hakam. It is provided that any man,
who having lawfully divorced his wife, resumes cohabitation with
her without having pronounced rojok shall be guilty of an
offence.!t®

In Pahang it is provided that a husband may divorce his
wife in accordance with the Muslim law with one, two or three
falak. Within fifteen days after any divorce the husband shall
report the fact of such divorce and all necessary particulars
concerning the same to the Registrar of the locality in which
the divorce takes place and the Registrar shall forthwith register
the divorce. Upon registering the divorce the Registrar shall
issue certificates to both parties to the divorce. If after a revoc-
able divorce recohabitation takes place, the parties or the husband
and the representative of the wife from her family shall within
fifteen days report the fact of such recohabitation and all relevant
particulars to the Registrar of the locality in which they reside.
The Registrar shall make such enquiry as may be necessary and,
if satisfied that recohabitation has taken place in accordance
with the Muslim law, shall register such recohabitation by endorse-
ment upon the counterfoil of the certificate of divorce, if such
divorce was registered by him, and shall require the parties to
deliver to him the relevant certificates of divorce and shall issue
to them certificates of recohabitation in the prescribed form.
If the divorce was not registered by the Registrar he shall record
on the certificates of divorce the number and particulars of the
certificates of recohabitation and shall forward the certificates
of divorce to the Registrar by whom the same were issued and
118, Kelantan Council of Religion and Malay Custom and Kathis Courts

Enactment, 1953, s. 145, 151 and 178; Trengganu Administration of
Islamic Law Enactment, 1955, s. 103, 109 and 136.
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and according to the Shafi' School he is none the less respon-
sible for his words and actions. Only one of the Shafi' jurists
denies all consequence to the words or actions of a drunken man;
while several admit his responsibility, but maintain that he can
never derive any advantage from such a condition. The
Hidayah says that there is an opinion recorded from Shafi'i to
the effect that divorce ought not to take place when a person
pronounces it in a state of insobriety from drinking any fer-
mented liquor, on the ground that reality of intention is con-
nected with the exercise of reason which is suspended during
intoxication. Among the Shafi7 jurists who held that a divorce
pronounced in a state of voluntary intoxication is invalid, was
Muzani."*

A husband who repudiates his wife once or twice, but
takes her back during her period of ‘idda or marries her again
after its expiry, and even after an intervening marriage with
another husband, must, if he repudiates her again take count
of the former repudiations when determining whether this last
one is or is not revocable. If on the other hand, the new mar-
riage has been effected after the woman has been previously
repudiated thrice, she may again be three times repudiated be-
fore the new marriage is irrevocably dissolved.

Where a repudiation is revocable, it can be revoked by
express declaration (rojok) before the expiry of the period of
‘idda. A return to conjugal union cannot under the Shafit
School of law be effected tacitly, as for example by sexual inter-
course, but the person must declare that he takes his wile back.114

On divorce by falag if the marriage has been consummated
the whole of the unpaid mas-kahwin, whether prompt or deferred,
becomes immediately payable by the husband to the wife, and is
enforceable like any other debt. If the marriage had not been
consummated and the amount of the dower was specified in the

us. The Hedayo, translated by Charles Hamilton, p. 76;
“Dissolution of Marriage in Islamic Law,” p, 8.
14, 3 !44[ According to the Ninety-Nine Laws of

Perak thie Taw ppiisable. fo) e cate S - waisin whio, Waa Alveeed
and whose husband wanted her back within three months and ten
days was that if she was unwilling she might be forced to return to
her husband; but the husband must give her settlements in cash. If
he was forcibly rejected, the woman must pay him the amount of
the marriage settlement — See The Ninely-Nine Laws of Perak, op.
cit., p. 48,
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contract, the man is liable to pay half the amount of the dower;
if none was specified, he must give the divorced wife a present
(mut'ah). The wife has no right to payment of the mas-kahwin
if the divorce took place by her wish or in consequence of any
disqualification, as for example, apostacy on her side.

In Selangor the husband is required to make a report within
seven days of a divorce to the Registrar of Marriages and Divorces
for the locality in which such divorce has taken place. The
Registrar on registration shall issue certificates of divorce, one
for the husband and one for the wife. If however the divorce
is capable of revocation no certificate of divorce shall be issued
to the wife until the expiration of the period during which the
divorce may lawfully be revoked.!!®

It is provided by the directions of the Religious Department
that no divorce may take place except before a kathi and until
the parties have filled in the prescribed form. No divorce or
pronouncement of falak will be effective unless the wife agrees
to the divorce and the kathi has approved it. It is provided that
before approving a divorce the karhi shall endeavour to effect a
reconciliation between the parties.!'®

The husband is also required to make a report within seven
days of the revocation of a divorce (rojok) to the Registrar who
has registered the divorce. In making the report the husband is
required to produce the certificate of divorce issued to him. The
Registrar will make enquiry to satisfy himsclf that the divorce has
been lawfully revoked and in every case in which the revocation
takes place after the expiration of one month from the date of
the divorce such enquiry will be made from both husband and
wife. If the Registrar is satisfied that the divorce has been
lawfully revoked, he shall make a note of such revocation in the
register of divorces and also in the certificate of divorce. 1In the
event of the annulment of a divorce the Registrar shall make a
note thereof in the register of divorces and shall destroy the
certificate of divorce. It is provided that any person who, having
lawfully divorced his wife, resumes cohabitation with her with-
—

115, Selangor Administration of Muslim Law Enactment, 5. 126,
16. $elangor Rules relating to marriage, divorce and revocation of divoce,
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the woman has lawfully remarried another man and has been
divorced after consummation of the marriage.'%8

The Shafi't School of Law does not regard the pronounce-
ment of the talag three times at shorter intervals or in immediate

it or the p of three falags at once as
bid‘a. 1t distinguishes falag into two kinds (a) falag raji or
revocable divorce and (b) talag ba'in or irrevocable divorce.
Talag raj'i occurs when the divorce is by one or two talag.
Talak ba'in is of two kinds (a) the divorce by three faldg which
puts an end to the marriage without the possibility of inter-
marrying, save after the woman has been lawfully remarried to
another person and has been divorced after consummation and
(b) a divorce where some compensation is paid by the wife or
renunciation made by her, which cannot be revoked, but where it
is lawful for the parties to remarry again.

A liation by falag pr d when the wife is in a
period of purity but after there has been sexual intercourse in
that period and a rep by talag p d when the
wife is in a state of impurity because of menstruation is regarded
as bid'a or sinful but according to the four orthodox schools,
the repudiation is nevertheless valid, although it is recommended
that the repudiation be revoked and pronounced again (if so
desired) when the wife returns to a state of purity. According
to the ShafiT School, a repudiation pronounced when the wife
is pregnant is valid.1*®

Although the form of repudiation by pronouncement of the
three talag at short intervals or in close succession or together
is recognised by the four schools of law it is recommended that
a person should pronounce the talag only once, so that he can
have the opportunity of revoking the divorce. Some jurists in
the ‘Arab countries and in Indonesia are of the opinion that it is
unlawful to pronounce the falag three times at short intervals
or in close succession and they hold that where a person pro-
nounces the three ralag together, this should only have effect
as one faldg. They would also hold that repudiation pronounced
while the wife is in a state of impurity is unlawful. Recent legis-

108. The (taldq bid‘a though disspproved is lawful under Hanafi and
Shafi'i Law — See F. B, Tyabji's Muhammadan Law, p. 218f, and
Sheilkh Fazlur Rahman v. Mt. Aisha, (1929) 8 LLR. (Patna), p. 690.

109. Nawawi, op. cit, p. 336
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lation in some ‘Arab countries and Pakistan have decreed that
where the three falag are pronounced at once this will only take
effect as the pronouncement of one faldg, but in Malaya the view
of the orthodox school is still followed.!'®

Among the Sunnis (as distinct from the Shr'a) it would
appear that the presence of witnesses is not necessary to consti-
tute a valid divorce, that no particular formula of words is
required, that the talag need not be pronounced in the presence
of the wife, and that it is doubtful whether the faldg need be
communicated to the wife. (Syed Mohamed Yassin v. Syed
Abdul Rahman)"'  The statutory requirements as to registration
of divorce do however provide for witnesses to the divorce and
for a certificate of divorce to be sent to the wife.

In Syed Mohamed Yassin v. Syed Abdul Rahman (supra)
the view was accepted that an irrevocable divorce can be
eﬁec(ed by pmnouncmg three talak at short intervals or in

or by intimating the i ion to dis-
solve the marriage once only by words showing a clear intention
that the divorce should be immediately irrevocable. The better
view among the Shafi‘ts is however that an irrevocable divorce
can only be effected by the pronouncement of three talag or a
divorce with compensation.

A repudiation extorted by violence has no legal effect un-
less it appears that the husband already had the intention of
repudiating his wife. The divorce of one acting upon compulsion
is not effective because a person who is compelled has no option,
and no formal act of law is worthy of consideration unless it be
purely optional.!!*

When a person has temporarily lost his reason through
liquor or mcdwmc, he is none the less regarded as capable of

or disposing of his property in general;

g Tep

110, See J. N. D. Andesson, Islamic Law in the Modern World, p. 56 and
N. T Coulson, “Islamic Family Law: Progress in Pakistan”, in

. N. D. Anderson (Editoy), Changing Law in Developing Countries,
P. 251, The practice adapted by the Shariah Court in Singapore is
{at wheteta: divasoe by three faldk has been pronounced by a man
all at once and in the same place, then the Court will declare that
there has been one {uldk. It is only where the three falak have been
pronouniced three times on three different occasions that the Court

will declare that there has been a divorce by three falak,
11, (1921) 15 SS.LR. 199.
12, Nawawi, op. cit., p. $30.
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herself with a man who is not her equal without the consent of
any of the male relations who would be entitled to be her
guardians for marriage if she were a minor, the Court on the
application of such relations has the power to rescind the
marriage.  According to the Shafi7 School of Law a guardian
cannot give a woman in marriage to a man of inferior condition
except with her consent. According to most Shafi7 authorities
such a marriage is void, even if it be the father who gives the
woman in marriage to her inferior without her consent. Where
there are several guardians of equal competence, a misalliance
requires the consent of all such guardians as well as the woman
herself.  And further neither the Sultan nor the Judge or Kathi
can legally give a woman in marriage to a man of inferior status,
even though she may desire it. The factors to be taken into
consideration in determining whether the husband is of equal
status are birth, character, profession and absence of defects of
the body. In the case of Salmah v. Soolong, where the daughter
of an ‘Arab father had married a Muslim Tamil, the Court held
that as according to the authorities a Muslim girl belonging to
the Hanaft School who had attained puberty is legally emanci-
pated from all guardianship and can select a husband without
reference to the wishes of the guardian, it would be wrong for
the Court to interfere with her choice on the ground of in-
equality, as this would in effect mean that she cannot select a
husband without reference to the wishes of the guardian. In
contradiction to this however, the Shariah Court in Singapore
has annulled a marriage on the application of a father who
belonged to the Hanaft School of Law on the ground of inequality
of the husband.1%

In Negri Sembilan it is an offence under the Malay “adar or
custom to take two when one is given. Marriage or liaison during
a wife’s lifetime with another woman of her tribe was punishable
with death. The exogamous rule is very strict; remarriage within the
105. A, A, Fysee, op.cit., p.91 — 9% Nuwawi, op.cit, p. 288 — 980, Sec

Salmah v. Soolong (1878) 1 Ky. 421 and 1968 Maluya Luw Revieir,

p. 392 According to the Ninety-Nine Laws of Perak, it was not

permissible for a woman of the Hashimite to wed an ordinary person,

but if such person paid five tahils of gold in consideration of his low

status, then the marriage could take place, but gold must be distributed
in alms—Sce Ninety-Nine Laws of Perak, p, 23.
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deceased wife’s tribe is forbidden, except that marriage with a
deceased wife's sister is allowed, as it makes for the welfare of
the children of the wife's tribe. The marriage of the children of
sisters is prohibited, but the children of a brother and sister can
intermarry, as they belong to two different maternal tribes. The
marriage of the children of brothers is also forbidden.'*® Perpateh
custom in Negri Sembilan forbids the marriage not only of the
descendants of common ancestors but even of brothers’ children.

TALAK (TALAQ)

According to a saying of the Prophet Muhammad divorce
is the most detestable of all permitted things; but it is nevertheless
permitted.  The most common form of divorce is taldg which is
repudiation by or on behalf of the husband. Any Muslim of
sound mind who has attained puberty may divorce his wife by
talag. On doing so he becomes immediately liable for payment
of all the mas-kahwin (dowry) not already paid. A repudiation
is valid even where pronounced unintentionally if the husband has
used explicit (sureeh) terms like the different forms of the word
talag; but if he uses implicit or vague (kindyah) terms, he must
really intend to repudiate his wife, before the repudiation takes
effect. 1

According to the Hanafi School of law there are three forms
of talag, that is, (a) the ahsan (best) form by the pronounce-
ment of one falag in a period of purity where no sexual inter-
course has taken place, followed by abstinence from sexual inter-
course for the period of ‘idda; (b) the hasan (good) form by
the pronouncement of the falag three times in successive intervals
of purity that is between successive menstruations; and (c) the
bid'a (innovated) form by the pronouncement of the taldg three
times at shorter intervals or even in immediate succession or by
the pronouncement of three falag at once. In the first case the
marriage relation is dissolved after the ‘idda but the parties may
be reunited by a fresh marriage contract. In the second and
third cases not only is the existing marriage dissolved, but a
new marriage cannot be contracted between the parties, until

106. n J wilkison, “HMatay Law p. 807, . Winstedt, “The Malays",

107. N:wam. op. cit., p. 827,



194 ISLAMIC LAW IN MALAYA

the absence of proof of such consent and the burden is on the
husband to bring the proof.

PROHIBITED MARRIAGES

Under Muslim law a man is prohibited on the ground of
consanguinity from intermarrying with any ascendant, any des-
cendant, any daughter of his father or mother, any daughter of
any other ascendant, and lastly any daughter or grand-daughter,
how low soever, of a brother or sister. A man is also prohibited
on the ground of affinity from intermarrying with the wife of
his father or father’s father, how high soever; his own wife's
mother or grandmother, how high soever; his own wife’s daughter
or grand-daughter, how low soever; and lastly the wife of his
son or son’s or daughter's son how low soever.

A man is prohibited from marrying any woman connected
with him through some act of suckling where if it had been instead
an act of procreation, she would have been within the prohibited
degree of consanguinity or affinity.! A man is also forbidden
to have two wives at the same time so related to cach other by
consanguinity, affinity or fosterage that if either had been a male
they would have been prohibited from inter-marrying; but there
is no objection to marrying two such women successively, so
that for instance a man may marry his deceased or divorced
wife’s sister,19

A man cannot remarry a wife whom he has divorced by
three falaq'"* until the woman has been married to another man

100.  Accor to The Ninety-Nine Laws of Perak the Law, when f(xx(tr
children married, was that arturdmg to the law of this world the
might do s, but their respective mothers must meet and forgive
them, that they ma: «.xmm pardon. A man may even marry a woman
who has been suckled by his own wife, but alms must be distributed
in the mas ]d - I‘ht Ninely-Nine Laws of Perak, cdited and trans-
lated by J. Rigby, p: 49.

101 A A Fyi(,c T of Muhammadan Law, p. 87 —89. Malay
custom also bars marriages between cognates, as for example between
matcrmal cousins — Se¢ Haji Mohamed Din bin Ali, “Two Forces in
Malay Society”, p. 23.

102. The practice adopted by the Shariah Court in Singapore s that where
a divorce by three falk has heen pronounced by a man all at once
and in the same place, then the Court will declare that there has
been only one falak. It is only when the three talih have been pro-
nounced three times on three different occasions that the Court will
declare that there has been a divorce by three faldk.
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and divorced by him after consummation.

A Muslim woman cannot under Muslim law contract a valid
marriage with a man who does not profess Islam, but a marriage
between a Muslim man and a kitabiyyah, as for example a Jewess
or a Christian, believing in scriptures the soundness of which
is acknowledged by Muslims, is valid. The provisions for the
solemnisation and registration of Muslim marriages in Malaya
only apply to persons professing the Muslim religion and no
provision appears to be made for the solemnisation and registra-
tion under Muslim law of marriages between a Muslim and non-
Muslim woman. In the States of Malaya no marriage one
of the parties to which professes the religion of Islam can be
solemnised or registered under the Civil Marriage Ordinance,
1952. There is however no such express restriction in the
Christian Marriage Ordinanee, 1956. In Singapore no marriage
one of the parties to which professes the Muslim religion can be
solemnised or registered under the Women’s Charter, 1961.1%

In the case of In re Maria Hertogh'* in Singapore it was
held that the rule that a marriage must be valid by the law of
the respective domiciles of the parties applies to Muslim mar-
riages, so that a Muslim marriage between a Muslim man and a
Muslim girl domiciled in Holland may be invalid if the marriage
is invalid by the law of the domicile of the girl.

According to Muslim Law in order that a marriage may
bear the character of a suiteble union in law, the husband must
be the equal of the woman in social status. There is no corres-
ponding provision that the wife should be of equal status with
the husband, for by the marriage she is regarded as having been
raised to his social position. The Hanafi School holds that suit-
ability or equality (kafd'a) between the two parties is a necessary
condition in marriage and an ill-assorted or runaway marriage is
under certain circumstances liable to be set aside by the Court.
The factors that are to be considered for determining equality
are family, religion, profession, freedom, good character and
means, Where a woman who has attained majority contracts

103. Federation Civil Marriage Ordinance, 1952 (No. 44 of 1952), 5. 3(2);
Federation ian Marriage Ordinance, 1956, (No. 33 of 1956);
Singaporc Woman's Charter, 1961, s. 3; Martin v, Umi Kelsom (196%)
29 M.LJ. 1, Sce note in 1965 M.L.J. xvi.

104 (1951) 17 M.LJ. 164.
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sity be $20/-. The rest is regarded as being for the personal
and ceremonial expenses incumbent for the occasion. Such
expenses are called belanja hangus and are quite apart from
the mas-kahwin»

In Pahang the husband has to pay belanja, that is the
optional expense agreed by both parties at the time of the
betrothal.#*  In Negri Sembilan, Melaka and Kedah, pemberian
is defined to mean the marriage gift other than cash made by
the husband to the wife at the time of the marriage. In addition
the husband has to pay hantaran, that is, the obligatory cash
payment due to be paid under local custom by the bridegroom
to the bride at the time the marriage is solemnised.”

The mas-kahwin was originally the money paid under the
‘adat to the bride’s parents though it has now been equated to
the mahr and is now paid (or more usually promised and left as
an outstanding debt) to the bride herself. By a survival of the
‘adar however the amount by Malay custom especially among
chiefs depends on the rank of the father.

In Sclangor, Kelantan, Trengganu, Pahang, Melaka, Penang,
Negri Sembilan and Kedah it is provided that the mas-kahwin
shall ordinarily be paid by the husband or his representative in
the presence of the person solemnising the marriage and at least
two other witnesses. In Selangor, Kelantan, Trengganu, Perlis,
Pahang, Melaka and Penang, the Registrar of Marriages and
Divorces is required to ascertain and record in respect of every
marriage to be registered —

(a) the amount of the mas-kahwin

(b) the amount of any pemberian

(c) the amount of any part of the mas-kahwin or pem-

herian or both which was promised but not paid at
the time of the solemnization of the marriage, and

g um Law”. p. 5% — Taylor, “Inheritance
m| 47, Haji Mohaméd Din bin Ali, “Two Forces
in Malay wmy P Pas.

2. Pahang ’\dmnnunumn of the Law of the Religion of Islam Enact-
ment. 1956,

9. Negii Scmbilan Administration of Mustim Law Enactment, 1960, s, 2
and 120; Malacca Administration of Muslim Law Enactment, 1959,
5.2 and 119; Kedah Administration of Muslim Law Enactment, 1962,
5.120. These is no definition of hantaran in the Kedah Enactment.
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(d) particulars of any security given to the payment of
any mas-kahwin or pemberian.*
In Pahang in addition to the particulars as to the mas-kahwin
the Registrar has to record the particulars of the belanja;*® and
in Melaka, Negri Sembilan and Kedah the Registrar has to record
the particulars as to the hantaran and pemberian in addition to
those relating to the mas-kahwin.*®

In the other States of Malaya and in Singapore provision is
made for the registration of the particulars of the mas-kahwin and
gifts given by the husband.®”

There is no fixed legal minimum for the mas-kahwin. It
should however possess some value, and it is recommended that
it should be not less than ten or more than five hundred dirhams.*®
Where no amount is stipulated for kahwin in the marriage
contract, the law gives the wife a right to proper mas-kahwin
proportionate to her situation and position in life. In Singapore
the normal amount of mas-kahwin is Malaysian $22.50.

In Janat v. Sheikh Khuda Buksh*® the order of a Karhi
for the payment of mas-kahwin to a divorced wife was confirmed
on appeal. It was held that the husband must pay the mas-
kahwin in money; he may substitute articles for money with
the consent of the woman but only with her consent. If articles
are given they cannot be regarded as part of the mas-kahwin in

94. Selangor Administration of Muslim Law Enactment, 1952 (No. § of
2), 5. 125; Kelantan Council of Religion Jnl] Malay Gustom and
3 1953), 5. 145 Trengganu

urts Enactment,
Administration of Islamic Law Enactment, ) (No. 4 of 1955).
5. 101: Penang Administration of Muslim Law Enactment, 1950 (No
3 of 1959), s. 120; Perlis Administration of Muslim Law Enactment.
1968, 5. 87 (4).

95, Pahang ‘\dmmmmuon o( the Law of the Religion of Islam Enact-
ment, 1956, (No. 1956), s, 123,

96. Malace \duunmmhun of Muslim Enactment, 1959 (No, 1 of
1959), 9; Negri Sembilan Administration of Muslim Law Enact-
ment, 1960 (No. 15 of 1960}, 5. 120; Kedah Administration of Muslim
Law Enactment, 1962 (No. 9 of 1962), s. 120,

97. Sec Perak Muhammadan Marriage and Divorce Registration Enact-
ment (Cap. 197 of 1935 Edition of the Laws of the Federated Mala
States); and Singapore Muslim Marriage and Divorce Rules, 1959,
Schedule.

98. The dirham is an ‘Arab c
p. 116 —117 and p. 420.

99.(1911) 2 FALSULR. 61

See Wilson's Anglo-Muhammadan Law,
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There are no special provisions in Perak and Johore
relating to the marriage of widows. In Perak it is provided that
where the marriage of two Muslims has been irrevocably dis-
solved by the pronouncement of three falak by the man against
the woman, it shall be unlawful for such persons to cohabit as
man and wife unless the woman shall first have been lawfully
married to some person other than the divorced husband and
such marriage shall have been dissolved. Any person contra-
vening such provision is liable to puni before the Court
of a Magistrate,8¢

In Johore it is provided that where the marriage of two
Muslims has been irr bly dissolved by the f
of three talak by the man against the woman, it shall be unlawful
for such persons to cohabit as man and wife unless the woman
shall first have been lawfully married to some person other than
her divorced husband and such marriage shall have been dis-
solved and the period of ‘idda clapsed. A contravention of the
provision is made punishable before the Court of a Magistrate.5”

In Perlis it is provided that a janda shall not be married to
any person prior to the expiration of the period of ‘dda, and
she shall not be married unless there is issued by the court having
jurisdiction in the place where she resides a certificate that she is a
janda. Where a woman has been divorced with three faldk and
she is to be married to the person from whom she was so
divorced, she must have been lawfully married to some other per-
son and such marriage must have been lawfully consummated and
later lawfully dissolved; such a marriage may however be annulled
by the Kathi if he is satisfied that there has been any collusion
between the person from whom she was divorced with three falak
and the said other person to whom she was married after such
talak.®

In Singapore it is provided that where the woman to be

vorced by three faldk”); Penang
117" and 150;
. 116 and
8 nactment, 1960,
5. 117 and 150 (the Negri Scmbilan Enactment punishes the oficuce
of fornication); Kedal Administration of Muslim Law Enactment,
92 . 117 and 150 (Kedah, like Negri Sembilan, punishes the
of fornication),
86, Perak Mubammadan (Offences) Enactment, 1989 (No. 5 of usn) s. 11,
87. Johore Offences by Muhammadans Enactment (E.No. 47), 5. 5
88, Perlis A of Muslim Law Enact 1963, 5. 86.

tmes (talak ligay" instead of
Administration of Muslim Law
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wedded is a janda she shall not be married to any person other
than the husband from whom she was last divorced at any time
prior to the expiration of the period of ‘idda. If the divorce
was by three ralak she shall not be remarried to her previous
husband unless prior to such marriage she shall have been law-
fully marricd to some other person and such marriage has been
consummated and later dissolved. A janda is defined in the
Singapore Muslims Ordinance, 1957, as a female who has been
married and whose marriage has been terminated by divorce or
by the death of her husband. There is no provision in Singapore
for the punishment of persons who cohabit after an irrevocable
divorce of three yalak without the woman having first been married
to a third party.®*
MAS-KAHWIN (MAHR) AND PEMBERIAN

Mas-kahwin or mahr means the obligatory marriage pay-
ment due under Muslim law to the wife at the time the marriage
is solemnised, whether paid in cash or in kind or payable as a
debt with or without security. It can be either prompt (tunai)
or deferred (hutang). Pemberian means the optional marriage
settlement made by the husband to the wife at the time of the
marriage in cash or in kind,*

The mas-kahwin was under the ‘adat one of the series of
conventional presents payable to the woman’s relatives but it
has now been identified with the Muslim mahr and is made pay-
able to the wife. The old theory of a customary payment shows
itself in the fact that in many districts the amount of the dowry
is conventional and does not depend on the wealth of the con-
tracting parties. In Negri Sembilan the customary mas-kahwin
is $20/-. A groom may be asked to pay varying amounts by
the bride’s parents, depending upon the status, education and
sometimes the eligibility of the bride. But whatever sum is
named, the legal and customary mas-kahwin must, of strict neces-

89, Smgapnu Muslims Ordinance, 1957, s. 8.

90. See Selangor Administration of Muslim Law Enactment, 1952 (No. 3
.5 2. In Kelantan and Trengganu pemberian is defined as
a gift in cash or in kind made by the husband to the wife on account
of the marriage while in Kedah it is defined as the marriage gifts
in cash or in kind made by the husband to the wife at the time of
the marriage. In Negri Sembilan, Penang and Melaka pemberian
means the marriage gift, other than cash, made by the husband to
the wife at the time of the marriage.
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with his first wife’s family and no matter how reluctant he may
be to partition the property he is generally forced to divorce her,

It has been held in Public Prosecutor v. White®, that a
man who has married by monogamous form cannot after conver-
sion to Islam marry a second wife during the subsistence of the
first marriage, and if he does so, he will be guilty of bigamy.
The trend of the cases in India as shown, for example, in John
Jiban Chandra Dutta v. Abinash Chandra Sen®', is to hold that
where for example a Christian embraces Islam he acquires all the
rights which a Muslim possesses and can contract a valid mar-
riage even though the first marriage with the Christian wife
subsists and he will not be guilty of bigamy thercby. It is
doubtful therefore whether the decision in P.P. v. Whire will
be followed.

‘IDDA AND THE MARRIAGE OF WIDOWS

Under Muslim law it is not lawful for a woman (o huve
two or more husbands at the same time®?, and further in the inter-
ests of certainty of paternity a woman is bound to observe a
minimum period of retirement, called the ‘idda, between the
termination by death or divorce, of one matrimonial connexion
and the commencement of another. The legal period of retire-
ment after divorce of a woman who menstruates and has regular
periods of purity, is three periods of purity; but it is understood that
a woman divorced in one of her periods of purity concludes her
retirement at the beginning of the third menstruation, while one
divorced during one of her menstruations becomes free only upon
the commencement of the fourth, including that during which
she is divorced. Where a woman is not subject to menstruation,
the duration of ‘idda after divorce is three months. The period
of ‘idda when a marriage is terminated by death is four months
and ten days. If however a woman is pregnant, the period of
‘idda continues until delivery and terminates in the case of a
divorced woman, upon delivery. Where the marriage is not
consummated before divorce, there is no ‘idda, but if the hus-
0. (1940) 9 M
81 (1939 LR 2

2 W.LR. 671.

82, A Muslim married woman may be convicted of bigamy — ey v
Rabia (1889) 4 Kyshe 513.

See dttorney-General of Ceylon v. Reid (1965)
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band dies before consummation the ‘idda of widowhood is
imposed as a mark of respect for the deceased husband.**

Special provisions are made for the marriage of janda
in some of the emactments relating to Muslim marriage and
divorce in Malaya. Janda is defined as a female who is neither
an anak dara nor a married woman; and anak dara is defined as
a female who has never been married or had sexual intercourse.™
In Selangor, Kelantan, Trengganu, Pahang, Melaka, Penang.
Negri Sembilan and Kedah it is provided that where the woman
to be wedded is a janda, she shall not be married to any person
other than the husband from whom she was last divorced, at
any time prior to the period of ‘idda. A janda shall not be
married unless she produces a satisfactory certificate to show that
her husband is dead or that she has been divorced or that she is a
janda. The period of ‘idda is to be calculated according to Mus-
lim law but it is provided in that where a woman is divorced before
the marriage was consummated, she shall not be married to any
person other than the previous husband during the period of ‘idda
which would otherwise have been applicable, except with the per-
mission of the Kathi having jurisdiction in the place where she
resides. Where a woman has been divorced by three falak, she
shall not be remarried to her previous husband unless prior to
such marriage she shall have been lawfully married to some
other person and such marriage shall have been consummated
and later lawfully dissolved. There is no special provision for
the punishment of persons who cohabit after an irrevocable
divorce of three falak without the woman having first been
married to a third party, but such persons would be guilty of
the general offence of illicit intercourse.*

83, Nawawi op. cit., p. 365 It would appear that actording to Malag
custom the period of ‘idda on divorce is three months and ten da
See ]. E. Kempe and R. O. Winstedt, "A Malay Legal Miscellany”
po ol

8, See for example Sclangor Administration of Muslim Law Enactment.
1952, 5.2
85. Selangor Administration of Muslim Law Enactment, 19 s,
158; Kelanan Council of Religion and Malay Custom
Courts Enactment, 1953, 5. 141 and 178 Trengganu Adn
of Tslamic Law 9 (There is no prosision for t
i of illicit_i in T PahangAdminis-
tration of the Law of the Religion of Islam Enactment, 1956, s. 121
and 156 (the Pahang Enactment has the expression “divorced thiee
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to solemnise marriages within and for the localities specified in
the letters so appointing them. Subject to the provisions of the
Enactment, no other person shall solemnise any marriage in accor-
dance with the Muslim Law. Before a marriage can be solem-
nised by such person, an application in the prescribed form has
to be filled up, signed and delivered to him by the person to be
wedded at least ten days before the marriage is to be solemnised,
unless for some good cause the marriage has to be immediately
solemnised; and the person is required to make full enquiry to
satisfy himself that the marriage would be legal under Muslim Law
and that the wali of the woman to be wedded has consented to
the marriage. A wall may in the presence and with the permission
of the Registrar of Muslim Marriages, or in his absence the
Deputy Registrar of Muslim Marriages, solemnise a marriage.
The Registrar shall not, except in exceptional cases, withhold his
permission for the solemnisation of a marriage by a wal. Where
a woman to be wedded has no wali or where the wali of such
woman unreasonably withholds his consent to the marriage, the
consent may be obtained from the wali raja. Every marriage
is required to be solemnised in the kariah masjid in which the
woman to be married ordinarily resides but the Registrar having
jurisdiction in such kariah masjid may give permission in writing
for any such marriage to be solemnised elsewhere.”

In Singapore under the Muslims Ordinance, 1957, a Kathi
is allowed to solemnise a marriage at the request of the woman
to be wedded if he is satisfied after enquiry that there is no
lawful obstacle according to the Muslim law to the marriage.
Where there is no walf of the woman to be wedded, or where
a wali shall, on grounds which the Chief Kathi does not consider
satisfactory, refuse his consent to the marriage, the marriage
may be solemnised by the Chief Kathi if he is satisfied after
enquiry that there is no lawful obstacle according to the law of
Islam to the i It is expressly provided that these statu-
tory provisions shall not apply where the woman to be wedded
belongs to a school of law under which she can be married
without the consent of her wall. The registration of marriages
is compulsory, and failure to register a marriage is made an
offence under the Ordinance, but the Ordinance provides that

75, Perlis Administration of Muslim Law Enactment, 1963, 5. 82 — 85
an
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a marriage shall not be invalid by reason only of non-registra-
tion.”® In Syed Abdullah Al-Shatiri v. Shariffa Salmah” it
was decided by the Appeal Board that where a virgin girl is given
in marriage by her father her consent is not essential to the vali-
dity of the marriage and therefore the marriage is valid even
without such consent. Such a marriage cannot however be regis-
tered in Singapore.

The permission given under Muslim law to a man to marry
more than one wife up to a maximum of four is recognised in
Malaya, and there are no statutory restrictions, except in Sing-
apore, Selangor and Negri Sembilan, on the right of a Muslim
man to have more than one wife. In Singapore it is provided
that where the man to be married already has a wife or wives
living the marriage may only be solemnized by the Chief Kathi
or with the written consent of the Chief Kathi by the wali of the
woman to be married or by a Kathi at the request of such wali.
The Chief Kathi is required to hold an enquiry to satisfy himself
that there is no lawful obstacle to the marriage according to the
Muslim law and the parties are required to give at least fourteen
days’ notice of the intended marriage to enable such an enquiry
to be held.™ 1In Selangor and in Negri Sembilan the man must
declare in the prescribed form to be filled in before the marriage
whether he is already married or not. 1If he is already married,
further enquiries will be made.™

Under the ‘adat, the rule is monogamy. Wilkinson states that
in Rembau a Malay could not marry a second wife without obtain-
ing the special sanction of the Ruler while in the other States
of Negri Sembilan, the first wife’s consent was expected before
a second wifc was taken. The monogamous rule has been relaxed
a little under Muslim i but polygamy is still P
the man who takes a second wife is usually in serious difficulties

76. Muslims Ordinance, 1957 (No. 25 of 1057), s. 7 and 19,

77, (1959) 25 M.L.J. 131.

78. Muslims Ordinance, 1957 (as amended hy the Muslims (Amendment)
Ordinance, 1960), 5. 7A; Muslim Marriage and Divorce Rules, 1059,
rule 8C.

79. Selangor Administrative Rules issued by the Religious Department in
1962; Negri Sembilan Marriage, Divorce and Reconciliation (Rujo)
Rules, 1968 (NS.LN. No. 8 of 196%).
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such other Registrar shall thereupon register the recohabitation
by endorsement on the counterfoil of the certificate of divorce.
If a revocable divorce has taken place without the knowledge
of the wife, the husband shall not require or request the wife
to recohabit with him without disclosing to her the fact of such
divorce. If after a revocable divorce the husband has pro-
nounced a rojok, whether the wife has consented to the rojok
or not, she may on the application of her husband be ordered
by the Kathi to resume conjugal relations, unless she can show
good cause in accordance with the Muslim law to the contrary
but the Kathi shall impose such conditions in accordance with
the Muslim law as he thinks appropriate. 1t is provided that any
man who, having lawfully divorced his wife, resumes cohabi-
tation with her without having pronounced rojok shall be guilty
of an offence.1?

In Negri Sembilan, Melaka, Penang and Kedah the husband
is required within seven days of a divorce to report such divorce
to the Registrar of the locality in which such divorce has taken
place. The Registrar shall enter the particulars and nature of
the divorce in the register and issue certificates of divorce, one
for the husband and one for the wife. 1f however the divorce
is capable of revocation, no certificate of divorce shall be issued
to the wife until the expiration of the period during which the
divorce may lawfully be revoked. 1In Negri Sembilan, Melaka,
Penang and Kedah it is provided that any man who having law-
fully divorced his wife resumes cohabitation with her without
having pronounced rojok shall be guilty of an offence. Within
seven days of the revocation of a divorce the husband shall report
such revocation to the Registrar who has registered the divorce
and shall at the same time produce to the Registrar the certi-
ficate of divorce issued to him. The Registrar shall make enquiry
in order to satisfy himself that the divorce has been lawfully
revoked. In every case in which revocation takes place after
the expiration of one month from the date of the divorce enquiry
shall be made from both the husband and the wife. If the
Registrar is satisfied that the divorce has been lawfully revoked
he shall make a note of such revocation in the register of divorces

119. Pahang Adn

tration of the Law of the Religion of Islam Enact-
ment, 1956, s.

25, 126 and 156.
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and also on the certificate of divorce. In the event of the annul-
ment of a divorce the Registrar shall make a note thereof in the
register of divorces and shall destroy the certificate of divorce.'*
Administrative rules have been issued in Negri Sembilan to require
a person who applies for divorce, to do so in the prescribed form
to the Kathi’s court of the kariah masjid (mosque district) and
also to require an application for rojok to be made in the pre-
scribed form which is to be signed by the husband and the wife.
It is provided that a report of divorce shall be made by
the party desiring the divorce in the prescribed form and delivered
to the court of a Kathi of the district who shall cause it to be
recorded. On receipt of a divoree report the Kathi's court con-
cerned shall call both parties on a fixed date to appear in court for
investigation and hearing, If on completion of the hearing, a
divorce results, a certificate of divorce may be issued by the
Registrar. It is also provided that where a revocation by an ex-
husband is made within his ex-wife’s period of ‘idda it shall be
made in the prescribed form, which contains the declaration of
ion by the ex-husband and the of the i
by the ex-wife.}*!

In Negri Sembilan under the customary law, divorce has its
own rules and rituals. Just as marriage entails the co-relation-
ship of a host of relatives, if not of tribes themselves, so too divorce
presents considerable embarrassment to the family and the tribes.
Custom ordains that before a divorce takes place there should be
due deliberation on the reasons for the intended dissolution.  Cus-
tom demands that a husband who contemplates divorce from his
wife must go through an arbitration called bersuarang or settle-
ment. A small feast is held by the husband to which he invites
his wife’s and his own relatives. There the husband states his

120, Negri Sembilan Administration of Muslim Law Enactment, 1960, 5.
121, 122 and 152; Malacca Administration of Muslim Law Enactment,
1959, 5. 120, 121 and 149; Penang Administration of Muslim Law
Enactment, 1959, s. 121, 122 and 150; Kedah Administration of Muslim
Law Enactment, 1960, 5. 121, 122 and 150. In the casc of Amun and
Somair the facts were that Amun had been provoked by his wife's
family into divorcing Somah who was very young. When he sought
to retumn to her, her mother locked Somah up and refused to allow
Amun to have access to her. It was held that the Kathi cannot
register a rojok as this had obviously not taken place — E. N. Taylor,
“Customary Law of Rembau", p. 69.

121, Negri Sembilan Marriage, Divorce and Reconciliation (Rujo) Rules,
1968 (NSLN. 3 of 1963).
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grievances so that they may be considered by the parties present.
Often the presence of the clders has a beneficial effect in resolv-
ing what may prove to have been a petty disagreement. But
should good counsel not prevail, and the husband insist on
divorce, separation is allowed after a settlement of the conjugal
property.1#2

In Perak the husband or wife is required within seven days
of divorce to report such divorce to the Kathi or Naib-al-Kathi
of the District in which such divorce takes place. On registra-
tion, certificates of divorce shall be issued to the parties. In the
event of a divorce being annulled or the reunion of the parties
[rojok], the certificates of divorce shall be returned within seven
days of such annulment or reunion, as the case may be, to the
Kathi or Naib-al-Kathi who issued them and the Kathi or Naib-
al-Kathi shall in every case of reunion of the parties endorse a note
of such reunion on the certificates and thereafter return them
to the parties.'?®

In Johore in the case of every divorce or revocation of
divorce the husband is required within seven days of the divorce
or revocation of divorce to attend at the office of the Karhi or
Naib Kathi of the District or place in which the divorce or revo-
cation of divorce takes place or to which the parties belong or at
the office of the Kathi or Naib Kathi of the nationality or sect to
which the parties belong to furnish particulars for the registration
of such divorce or revocation of divorce.12t

In Perlis it is provided that on an application made by a
husband for permission to divorce his wife, the Karhi shall for
the purpose of effecting a peaceful reconciliation make such en-
quiries with respect to the applicant and his wife as the Kathi
thinks fit and the Kathi shall not grant any permission for divorce
unless he is convinced that no reconciliation is practicable. If
any misunderstanding arises from the decision, the Kathi may
order both parties to appoint arbitrators. It is provided that where
it appears that no reconciliation between the parties is possible,
the party applying for a divorce shall fill up the prescribed form.

122 Haji Mohamed Din bin Ali, "Two Forces in Malay Society,” p. 26.

123, Perak Muhammadan Marriage and Divorce Registration Enactment
(Cap. 197 of the 1935 Edition of the Laws of the Federated Malay
States) s. 4 and 5.

124, Johore Muhammadan Martiage and Divorce Registration Enactment
(E.No. 17), 5.7.
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The rights of each party shall be agreed to in the presence of tl{cl
Registrar. The husband shall deposit a sum of not less than one
month’s maintenance for the wife with the Karhi unless under the
divorce the husband is not required to pay any maintenance to the
wife. Each party to a divorce shall return to the other the pro-
perty to which he or she is entitled. It is provided that if the
husband shall fail to deposit the sum for maintenance or to return
the property of the wife he shall be guilty of an offence and liable
to imprisonment for a term not exceeding three months or to a
fine not exceeding two hundred dollars.  All divorces are required
to be registered.  Within seven days of the revocation of a divorce
the husband and wifc shall report such revocation to the Registrar
who has registered the divorce and at the same time produce to
him the certificate of divorce. The Registrar shall make enquiry
in order to satisfy himself that the divorce has been lawfully re-
voked and in every case in which revocation takes place after the
expiry of one month from the date of the divorce the enquiry
shall be made from both the husband and the wife. If the Regis-
trar is satisfied that the divorce has been lawfully revoked he shall
make a note of such revocation in the register of divorces and on
the certificate of divorce.!*®

In Singapore a fundamental change in procedure has
been made by the Muslims Ordinance, 1957. A Karhi is only
allowed to register a divorce by ralak where he is satisfied that
both the husbund and wife have consented to the divorce. Where
such a divorce is registered by a Karhi, the entry in the register
shall be signed by the Karhi, by the husband and wife, and by
the witnesses. A falak divorce, other than by the mutual con-
sent of the partics, can only be effected by proceedings before
the Shariah Court. Where there is a revocation of a divorce
the husband and wife are required to report the revocation to
a Kathi within seven days of the revocation and to furnish such
particulars as arc required for the registration of the revocation
of divorce. The Kathi may only register a revocation of divorce
where he is satisfied that both the husband and wife have con-
sented thereto. Where a wife does not consent to the revocation
of the divorce the matter has to be referred to the Shariah Court.'#®

125, Perlis Administration of Muslim Law Enactment, 1963, 5. 90, 90A,
92 and 93.
126, Singapore Muslims Ordinance, 1957, s, 12 and 21.
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CHERAI TA'ALIK (DIVORCE BY THE BREAKING
OF A CONDITION)

Where there has been a fa'alik (condition) in the marriage
contract and the condition has been broken, the wife may make
a laint and if her int is iated she will be en-
titled to a cherai ta'alik, in accordance with the terms of the ta‘alik.
This form of divorce is really a conditional divorce by the hus-
band. Any lawful condition may be included in the ta‘alik. In
Malaya the most frequent form of ta‘alik is the condition which
gives the wife the right to ask for the divorce if the husband
has not maintained her for a period of three months. Another
uvsual stipulation is that the wife will be entitled to a divorce
if the husband absents himself for six months on land or a year
at sea without sending any letter or money to the wife.

The official form of the ra‘alik in Indonesia deals in addi-
tion with desertion of the wife for a continuous period exceeding
six months, physical cruelty to the wife and neglect of the wife
for a period exceeding six months. It appears also that it is
possible to include conditions to provide for cases where the
husband is sent to prison for a long period or where he leaves
the country or where he takes another wife without the permis-
sion of the existing wife. In Indonesia the practice is to include
in the form of ra'alik a provision that the wife in making com-
plaint of breach of ta‘alik should pay a sum of money as com-
pensation for the divorce. This has the effect of making the
raldk a talak ba'in which cannot be revoked by the husband.'*?

The prescribed form of surat ta‘alik in Trengganu provides,
as an example of a ra‘alik, the following:—

On every occasion that T am estranged from my said wife for a
continuous period of four months, whether I leave her or she leaves
me by will or by force and upon application by her to the Kadzi or
Naib Kadzi and upon satisfied by him (sic.) of such estrangement
my marriage to my said wife shall be dissolved by one falak.1%8
The form of ta‘alik prescribed in Selangor'®® is as follows:—

Everytime that I fail to provide maintenance to my wife for a period
of four months or more, she can make a complaint to the Kathi's

127. Nashruddin Thaha, Pedoman Perhahwinan Umat Tslim, p.

128. Trengganu Muslim Religious Affairs (Forms and Fees) Rum, 1956,
(Trengganu_ G. N. No_ 526 of 1956), Form N.

129, Selangor Rules relating (o marriage, divorce and revocation of divorce,
1962.



FAMILY LAW 209

Court and if her complaint is proved, then she is divorced by one
talak, and everytime I revoke the divorce and my wife refuses 1o
agree 1o it, she is divorced by one talak.

In Negri Sembilan the prescribed form of ta‘alik is as follows:—
Everytime that 1 leave my wife or I am abroad and it is not known
whether 1 am alive or dead or 1 am away at a place where 1 am
unable to cohabit with my wife for a period of four months or
more and my wife complains to a Kathi and her complaint is
proved then she is divorced by one ralak.!30

In Sclangor, Negri Sembilan and Melaka and (where the
woman has been resident for not less than four months in the
area for which the Kathi is appointed) in Penang and Kedah
power is given to a Karhi having jurisdiction in that behalf to
receive from a married woman an application for cherai ta‘alik.
Upon receiving the application, the Kathi shall serve a notice
on the husband. The Karhi shall then record the sworn state-
ment of the woman and at least two witnesses, and may then
if satisfied that the provisions of the Muslim Law have been
complied with make such order or decree as is lawful. The
particulars and nature of the divorce shall be entered in the
register and certificates of divorce shall be issued to the husband
and to the wife, but where the divorce is capable of revocation
no certificate of divorce shall be issued to the wife until the
expiration of the period during which the divorce may lawfully be
revoked. !

In Kelantan and Trengganu it is provided that a married
woman may if entitled in accordance with Muslim law to a
divorce in pursuance of the terms of a swrat ta‘alik made upon
marriage, apply to a Kathi to declare that such divorce has taken
place. The Kathi shall thereupon examine the surat ta'alik and
make such enquiry as appears necessary into the validity of the
divorce and shall, if satisfied that the divorce is valid in accord-

| S

180. Negri Sembilan Marriage, Divorce and Recondiliation (Rujo) Rules,
1963, (NSLN. § of 1963)

131, Selangor Administration of Muslim Law Enactment, 1952, s, 128:
Negri Sembilan Administration of Muslim Law Enactment, 1960,
5. 128; Malacca Administration of Muslim Law Enactment, 1059,
s. 122; Penang Administration of Muslim Law Tnactment, 1959,
5. 123; Kedah Administration of Muslim Law Enactment, 1962,
s 128,
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ance with Muslim Law confirm and register the divorce and
issue certificates of divorce to the parties.'¥*

In Pahang it is provided that a married woman may, if
enlitled under the Muslim law to a divorce in pursuance of the
terms of a surat ta‘altk made upon marriage, apply to a Karhi
and such Kathi shall examine the swrat ta'alik and call the hus-
band by delivering a memorandum to him. On the appointed
day the Kathi shall enquire into the application to the extent
he considers necessary and shall if satisfied declare that divorce
has taken place in pursuance of the swrat ta'alik and register
the divorce and issue a certificate of the same.'™

There are no statutory provisions as to cherai ta'alik in
Perak, Johore or Perlis but in such states the Kathi has juris-
diction to register a cherai ta'alik in accordance with Muslim
law,

In Singapore under the Muslims Ordinance, 1957, appli-
cations for ta‘alik may be heard by the Shariah Court and it is
provided that the p dure in lications for fasah shall apply
mutatis mutandis to applications for ra‘alik.!*

The form of ta‘alik is usually to the effect:

If I fail to maintain my wife for more than three months or if I
assault her and she complains to the Shariah Court and the Court
is satisfied of the truth of her complaint, my marriage shall be
dissolved by one talak.

KHUL:, KHULA, KHOLO" OR CHERAI TEBUS TALAK

A khul® divorce is accomplished by means of appropriate
words spoken or writien by the two parties or their respective
agents, the wife offering and the husband accepting compensation
out of her property for the release of his marital rights. The
divorce is completed by the p of ralag. It is irre-
vocable and is therefore classed as a falag ba'in. The basis of
khul* divorce is a tradition of the Prophet which reads as follows:

Ibn ‘Abbas reported that Jamilah binte ‘Abd Allah wife of Thabit
bin Quis came to the Holy Prophet and said "O Messenger of
Alldh as for bin Qais, I do not blame him about his character and
piety but I dislike ingratitude in Islam. The messenger of Allah

182, Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 195 47; Trengganu Administration of Islamic Law
Enaciment, 1955, 5. 105,

Pahang_Administration of the Law of the Religion of Islam Enact-
ment, 1956, s,

184 Singapore Muslims Ordinance, 1957, s. 32 and 34.

183,
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asked if she was prepared to return the garden given to her by
Thabit. “Yes" said she. The Prophet said to Thabit bin Qais
“Accept the garden and give her a single divorce™.?®
According to the Shafi'T School of law, it is not compulsory
for the husband to accept the compensation offered by his wife
and to give her the divorce. His consent is therefore necessary
and he cannot be forced to give a khul* divorce. In the Penang
case of Rokiah v. Abu Bakar'"® it was held on appeal that a
divorce by khuda must be by consent of the parties. In the
Singapore case of Syed Ahmad v. Fatimah'* the wife agreed
to the terms of the khula divorce but the husband refused to
accept them. The Chief Kathi formally called upon the husband
to register the divorce and it was held on appeal to the Governor
that the dircction of the Chief Kathi was in accordance with
Muslim law and although there was no legal machinery for
enforcing it, the husband was bound as a Muslim, to obey it.
Special provisions for an application by a woman for divorce
are made in Kelantan and in Trengganu. It is provided that a
married woman may apply to a Karhi for a divorce in accordance
with Muslim Jaw. In any such case the Karhi shall summon the
husband before him and enquire whether he consents to be
divorced. If the husband so consents the Kathi shall on pay-
ment of the prescribed fees cause the husband to pronounce a

135, Muhammad ‘Ali, Manual of Hadith, p. 284. According to The Ninety-
Nine Laws of Perak, the law where a woman wished 1o be divoseed
from her husband was that, if she established a complaint at the court
on three accasions, she could have a divorce, but she must redeem
herself by returning an amount equivalent 10 her dowry. But if
there was no fault on the part of her husband, she could not have
a divorce — Sce The Ninely-Nine Laws of Perak, op. cit., p. 22 and
34, If a woman sought a divorce on the ground that she was un-
willing to consummate the martiage she could have a divorce but
she forfeited her, dowry and must pay-for the divorce & talil and a
[m a of gold — The Ninety-Nine Luws of Perak, p. 28, Atcording to

Malay custom if a hushand guiltless of affence towards his wife under
religious and customary law refused her divorce she could lea
in the clothes she worc, retuming her dower or otherwise
the divarce (menebus falak). 1 she wanied a divorce because she
could not endute her husband’s behaviour but not because of any
offence towards her under religious law then she could get a divorce
in accordance with custom returning half her dower and all property
acquired during the marriage went to the man, bot each party ook
his or her own personal property. — J. £ Kempe and R, 0. Winstedt,
WA Malay Legal Misclany”, s 6.

186. E. N. Taylor, "Mohamedan Divorce by Khula", p. 10.

187, Ihid. .F. M. See Uniar Bibi v. Mohammad Din. A LI, 1905 Lahore
51 and falgis Fativa v, Qureshi PLD, (1959 WP, Lahare 566,
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divorce, register such divorce and issue certificates thereof to the
parties to the marriage. If the husband does not agree to be
divorced by consent, but the parties agree to a divorce by redemp-
tion or cherai tebus talak the Kathi may assess the amount of
the payment to be made by the wife in accordance with the status
and means of the parties and shall thercupon on payment of the
prescribed fees cause the husband to pronounce a divorce by
redemption and register the divorce and issue certificates to the
parties to the marriage. If the husband does not agree to divorce
by redemption the Karhi may appoint hakam (arbitrators) s

In Pahang it is provided that a married woman may apply
to a Karhi for divorce in accordance with the Muslim law. The
Kathi on receipt of such application shall enquire into the appli-
cation and if such application has been caused by a disagree-
ment of an extreme nature between the husband and the wife
the Kathi shall appoint two arbitrators, representing the husband
and the wife respectively with sufficient powers given by both
parties to enable the arbitrators to effect a peaceful recon-
ciliation of the parties, to the extent of the arbitrator
of the husband divorcing the wife and the arbitrator of the
wife applying for divorce by redemption (cherai tebus talak).
If both arbitrators decide for a divorce, whether by redemption
or not, the arbitrator of the husband may divorce the wife and
the divorce shall then be registered. If the husband does not
agree to a divorce but the parties agree to a divorce by redemp-
tion the Kathi may assess the amount of payment to be made
by the wife in a manner as may from time to time be prescribed
by the Majlis (Council of Muslim Religion) and shall cause the
husband to pronounce the divorce by redemption and register and
issue a certificate of the divorce.!®®

In Penang and Kedah, it is provided that any Karthi having
jurisdiction to do so may receive from a married woman who
has been resident for not less than four months in the area for
which he is appointed an application for the divorce known as
kholo'.  Upon recciving the application the Karhi shall cause

138, Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, s. 146; Trengganu Administration of Islamic Law
Enactment, 04.

139, Pahang Administration of the Law of the Religion of Islam Enact-
ment, 1936, s. 127.
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notice thereof to be served on the husband. The Karthi shall
record the sworn statement of the woman and of at least two
witnesses and may, if satisficd that the provisions of the Muslim
law have been complied with, make such order or decree as is
lawful. The Kathi shall enter the particulars and nature of the
divorce in the register and issue certificates of divorce, one for
the husband and one for the wife. If, however, the divorce is
capable of revocation no certificate of divorce shall be issued to
the wife until the expiration of the period during which the
divorce may lawfully be revoked.""

In Perlis it is provided that whenever any misunderstanding
arises from the decision of the court, the Karhi shall have power
to order both parties to appoint their representatives to find ways
of solving the misunderstanding and the representatives shall
have power, on behalf of the husband, to receive the compen-
sation and on behalf of the wife, to receive the divorce. If a
divorce with compensation is decreed and the wife is possessed
of property such property is liable to be attached for the re-
covery of such compensation. On satisfactory proof being given
that the wife is without property and that she still refuses to
return to her husband the arbitrators shall have power to decree
a divorce without compensation if it appears to them that to com-
pel her to return to her husband will cause her hardship and that a
divorce is in the interests of both parties.!?!

There are no statutory provisions for khula in Selangor,
Perak, Negri Sembilan, Johore or Melaka. In Singapore appl
cations for khula can be made to the Shariah Court and it is
provided that the procedure shall follow the procedure in the
application for fasah with necessary modifications,4

FASAH (FASKH)

Faskh may be defined as the dissolution or rescission of
the contract of marriage by judicial decree. The subject is
in fact dealt with by the Muslim law authorities under the
heading of khiyar or option. According to the Shafi'i School
of law a wife who becomes aware that her husband is suffering

140. Penang Administration of Muslim Law_ Enactment, 1950,
Kedah Administration of Muslim Law Enactment. s. 128
M1, Perlis Administration of Muslim Law Enactment, 1963, s. Y0A

142 Singapore Muslims Ordinance, 16 s 33 and 34

s. 128
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from impotency or insanity, leprosy or elephantiasis has an
option of renouncing the marriage and similarly she has the option
of renouncing the marriage where the husband is unable to main-
tain her. A wife may also bring an action to avoid or repudiate
a marriage where the husband is not equal in status (kufi) to
her or where he does not meet the conditions as for example
of religion or genealogy stipulated. A similar option is given to
the husband where he becomes aware that his wife is insane or
suffering from leprosy or clephantiasis or is incapable, because
of some physical cause, of sexual intercourse, but as the husband
has the right of faldg, an application for faskh by him is rare,"'

A wife’s right to repudiate her marriage by reason of her
husband's defects is not limited to defects existing at the time
of the contract, but extends to such as he may have acquired

quently, with the ion of imp ; a husband who
becomes impotent after cohabitation with the wife can no longer
be repudiated by her. If a man and woman, knowing the defects
in either or both enter into a marriage contract, then he or she
has no option to repudiate the marriage. 1f a party lo a marriage
fails to repudiate the marriage within a reasonable time after
he or she comes to know of the defect in the other party, then
the option is lost. The option to void or repudiate a marriage
on any of the grounds allowed by law must be confirmed by the
order of a court or a Kathi and the marriage continues until such
confirmation. 1

Where a husband during his marriage becomes so insolvent
that he can no longer give the minimum maintenance prescribed,
and the wife can no longer bear such an insolvent husband she can
demand the rescission of the marriage since her husband no longer
fulfils his obligations. Where a husband is solvent but refuses his
wife the prescribed maintenance, no claim for rescission is admis-
sible and it is immaterial whether the husband is in the country or
not. A claim for rescission may however be admissible if the
husband is in the country but his property is elsewhere at a
distance. Although a claim for rescission is not admissible, the
Court of a Kathi may order the husband to pay the maintenance

M3, Nawawl, op. cit., p. 299F I E. Kempe and R, O, Winstedt, “A Malay
Legal Miscellany”, p. 12 —13.
144, Nawawi, op. cit., p. 2991
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and to send for the necessary money. Where insolvency is
proved the court must either pronounce rescission of marriage
or authorise the wife to pronounce it herself. Three days respite
must however first be allowed. Only one jurist admits that the
rescission may be pronounced without allowing any respite to the
husband. The later opinion of Shafi‘f is that no respite need be
allowed to the husband.'*®

In Selangor, Negri Sembilan and” Melaka and (where the
married woman has been resident for not less than four months
in the area for which the Karthi is appointed) in Penang and
Kedah provision is made for an application by a married woman
for fasah to a Kathi. The Kathi is required to serve notice of
the application on the husband and thereafter to record the
sworn statement of the wife and of at least two witnesses. If the
Kathi is satisfied that the provisions of Muslim law have been
complied with, he will make such order or decree as is lawful.
He will then register the divorce and issue certificates to the
husband and the wife, but if the divorce is capable of revocation,
no certificate of divorce shall be issued to the wife until the
expiration of the period during which the divorce may lawfully
be revoked.™®

In Kelantan, Trengganu and Pahang provision is made for
a married woman to apply by suit in the Court of a Kathi for a
decree of dissolution of marriage or fasakh (faskh) in accordance
with Muslim law. Notice of the application shall be served on the
husband and it is provided that no decree shall be pronounced
save in accordance with the provisions of Muslim law and in
pursuance of the evidence of the married woman and of at least
two wif given on i Upon ing a decree
of dissolution of marriage the Kathi shall register it as a decree
and shall issue a certificate thereof to the wife.!*"

U5, Ibid, According to Malay custom, 3 woman deserted for three years
get a divorce but must anest the man if she meels mm ~J-E

Kempe and R. O. Winstedt, "A Malay Legal Miscellan

146. Selangor Administration of Muslim Law Enactment, 1952, m.
Negri Sembilan Administration of Muslim Law Enactment, 1950,
5. 128; Malacca Administration of Muslim Law Enactment, 1950,
5. 122 Penang Administration of Muslim Law Enactment, 1050, s. 123;

ah Administration of Muslim Law Enactment, 1962, 5. 12

147. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 5. 148; Trengganu Administration of Islamic Law
Enactment, 1955, 5. 106; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, s. 120.
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Where a marriage is effected in contravention of this rule it will
be legal if it subsequently appears that the former husband was
dead before its celebration.’® The Evidence Ordinance con-
tains provisions dealing with the presumption of death. Section
107 of the Evidence Ordinance provides that where the question
is whether @ man is alive or dead, and it is shown that he was
alive within thirty years, the burden of proving that he is dead
is on the person who affirms it; while section 108 of the Evidence
Ordinance provides that when the question is whether a man
is alive or dead and it is proved that he has not been heard of
for seven years by those who would naturally have heard of him
if he had been alive: the burden of proving that he is alive is
shifted to the person who affirms it.!" In the case of Mazhar Ali
v. Budh Singh'* it was held that the provisions of the Indian
Evidence Act have replaced the rules of Muslim law on this point,
such rule being a rule of evidence and not part of the substantive
law. It would appear that this decision would probably be follow-
ed in Malaya (subject to the express statutory provisions in
Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan, Melaka,
Penang, Perlis and Kedah for the issue of a certificate of pre-
sumption of death in accordance with Muslim law).

APPOINTMENT OF HAKAM

The settlement of marital disputes by arbitration is recom-
mended in the Holy Qur'an, which says:

And'if you fear a breach between the husband and wife appoint
a hakam (arbitrator) from his family and a hakam from her
family; if they shall desire a reconciliation God will cause them
to agree.1%%

Where arbitrators are appointed but are unable to effect a
reconciliation between the parties, the dominant view of the
Hanaft and the Shafi'T Schools is that the powers of the arbitrators
cease and that they may arrange a divorce by talag or by khul* only
where they have been specifically empowered to do so, as authorised
agents, by the husband in the first case and by both spouses
in the second. In the dominant view of the Maliki School, on

152. Syed ‘Amir ‘All, opait, p. 9. Nawawi op.cit,, p. $71.

153, Singapore Evidence Ordinance (Cap. 4), 5. 108 and 109; Federation
Evidence Ordinance, 1950, (No. 11 of 1950, 5. 107 and 108.

154, (1884) LLR. 7 AlL 207.

155, Sarah 1V:35.
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the other hand, the arbitrators have the right to decide that
nothing but divorce or khul‘ (according to whether the husband
or the wife is primarily at fault or the blame must be apportioned
between them) will meet the case, and this decision will be up-
held and empowered by the Court. There is a minority Shafi7
opinion which follows the Maliki view. Ash-Sharbini states:

In one view they (the two arbitrators), are two judges (hakiman)

appointed by the Ruler (or by the Judge: ie. hakim). This view

has been preferrcd by many on the ground that the Qur'@n has

(hakaman), and an agent is mot an
arbitrator ... So the consent of the two parties is not a condition
of their appointment, and they may give what judgment they con-
sider beneficial, whether it be that the marriage should be continued
or dissolved.

Ibn Hajar said:
And they are two agents who may act only by consent of the
parties. But on another view they are the two judges (hakiman)
appointed by the Ruler.156

In Kelantan, and Trengganu, it is provided that where
a Kathi is satisfied that there are constant quarrels between
the parties to a marriage he may appoint in accordance with
Muslim law two arbitrators or hakam to act for the husband
and the wife respectively. In making such appointment the
Kathi shall, where possible, give preference to close relatives of
the parties having knowledge of the circumstances of the case.
The Kathi may give directions to the hakam as to the conduct
of the arbitration and they shall conduct it in accordance with
such directions and according to Muslim law. If they are unable
to agree or, if the Karhi is not satisfied with their conduct of
the arbitration, he may remove them and appoint other hakam
in their place. The hakam shall endeavour to obtain from their
respective principals full authority and may if their authority
extends so far, decree a divorce and shall in such event report
it to the Kathi for registration. If the hakam are of opinion
that the parties should be divorced but are unable for any reason
to decree a divorce, the Kathi shall appoint other hakam and
shall confer on them authority to effect a divorce and shall, if

_—
156, LN.D. Anderson, Islamic Law in_Africa, p. 335 quoting trom
Ash-Sharbini's Al-Mughni and Ibn Hajar’s al- Tulfah.
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they do so, register the divorce and issue certificates to the
parties. 7

In Penang and Kedah it is provided that where the Court of
the Chief Kathi or a Kathi is satisfied that there is serious dis-
agreement between the partics 10 a marriage it may appoint in
accordance with the Muslim Law two arbitrators or hakam to
act for the husband and wife respectively. In making such
appointment the Court is required where possible to give pre-
ference to close relatives of the parties having knowledge of the
circumstances of the case. The Court may give directions to
the hakam as to the conduct of the arbitration and lhcy shall
conduct it in with such directi and g to
Muslim Law. If they are unable to agree or if the Court is not
satisfied with the conduct of their arbitration it may remove them
and appoint other hakam in their place. The hakam shall en-
deavour to obtain from their respective principals full authority
and may, if their authority extends so far, decree a divorce and
shall in such event report the divorce to the Court for regis-
tration, '8

Tn Pahang there is provision for the appointment of arbitrators
where a married woman applies for divorce and the Kathi is satis-
fied that the application has been caused by a disagreement of
an extreme nature between the husband and the wife. The
arbitrators, one representing the husband and one representing
the wife, shall have sufficient powers given by both parties to
enable them to effect a peaceful reconciliation of the parties,
to the extent of the arbitrators of the husband divorcing the
wife and the arbitrator of the wife applying for a divorce by
redemption (cherai tebus talak). 1f both arbitrators decide for
a divorce whether by redemption or not the arbitrator of the
husband may divorce the wife and the divorce shall then be
registered.1%®

In Perlis it is provided that whenever any misunderstanding
arises from the decision of the court, the Karhi shall have power

157, Ktlm\mn Council of Religion and Malay Custom and Kathis Courts
Enactmi 3, 5. 150; Trengganu Administration of Islamic Law
Enactment, 1955, 5. 108

158, Penang Adminisiration of Muslim Luw Enactment, 1959, 5. 126;
Kedah Administration of Muslim Law Enactment, 1962, s, 127.

150, Pahang Administration of the Law of the Religion of lslam Enact-
ment, 1956, 5. 127,
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to order both parties to appoint their representatives to find ways
of solving the misund ding and the repr ives shall have
power on behalf of the husband to receive the compensation and
on behalf of the wife to receive the divorce. If the two repre-
sentatives are incompetent and without ability to effect a settle-
ment the Karhi shall have power to appoint two arbitrators
(hakam), one to act on behalf of the husband and the other to
act on behalf of the wife in order to find ways of solving the mis-
understanding. The arbitrator representing the husband shall
have power to declare a divorce. If the twa arbitrators are un-
able to solve the misunderstanding between the husband and the
wife the Kathi shall refer the matter to the Majlis for decision and
the decision of the Majlis shall be final. On satisfactory proof
being given that the wife is without property and that she still
refuses to return to her husband the arbitrators shall have power
to decree a divorce without compensation if it appears to
them that to compel her to return to her husband will cause
hardship and that a divorce is in the interests of both parties. If
a divorce with compensation is decreed and the wife is possessed
of property such property is liable to be attached for the recovery
of such ) i Ifar iliation is impossible, the party
applying for divorce shall fill up the prescribed form. The rights
of each party shall be agreed to in the presence of the Registrar.
The husband shall deposit a sum of not less than one month’s
maintenance for the wife with the Karhi unless under the divorce
the husband is not required to pay any maintenance of the wife.
Each party to the divorce shall return to the other the property to
which he or she is entitled. The husband is required to report
the divorce to the Registrar within seven days of the divorce.""

There is no express stalutory provision for the appointment
of hakam in the other States of Malaya.

In Singapore it is provided that before making an order
or decree for talak, fasah, ta‘altk, khula or nusus the Sharinh
Court may appoint in accordance with the Muslim law two
arbitrators (hakam) to act for the husband and wife respectively
In making such appointment the Court shall where possible give
preference to close relatives of the partics having knowledge
of the circumstances of the case. The Court may give dircetions

—_—
160. Perlis Administration of Muslim Law Enactment, 1968, 5. %0A.
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to the hakam as to the conduct of the arbitration and they shall
conduct it in accordance with such directions and according to
the Muslim law. If they are unable to agree or if the Court is
not satisfied with their conduct of the arbitration it may remove
lhem and appoint other hakam in their place. The hakam shall

to effect a iliation between the parties and shall
report the result of their arbitration to the court.*®!

NUSUS (NUSHUZ)

Where a wife unreasonably refuses to obey the lawful wishes
or command of her husband, she is said to be nushaz and the
husband will be freed from the duty to provide maintenance and
a home for her.  According to Imam ShifiT a wife’s maintenance
is obligatory only if she puts herself at her husband's disposal
and not by virtue of the contract of marriage in itsell. No
maintenance is therefore due when the wife is nushaz, that is
when she unreasonably refuses obedience to her husband as for
example (a) when she withholds her society from him unless
there were a proper excuse, such as her sickness, menstrual course,
child birth, confinement, or deformity of the husband rendering
sexual intercourse impossible without injury to her (b) when she
leaves her house without his permission unless it were through
fear of the collapse of the house or for other causes, or it was
for the purpose of visiting her sick relatives during his absence,
believing his acquiescence or (c¢) when she refuses to move with
her husband to another house or another country, unless there
is any valid reason to justify her refusal to do so. As soon as the
wife repents and obeys the husband, she ceases to be nushiz.'®*

There is no statutory provision: except in Singapore for the
making of an order of nusus (nushiz) against a wife; but pro-
vision is made in some states for the punishment of a woman who
wilfully disobeys the lawful order of her husband. In Selangor,
Kelantan, Trengganu, Pahang, Negri Sembilan and Melaka, it is
provided that any woman who wilfully disobeys any order law-
fully given by her husband in accordance with Muslim law shall
be punishable with a fine not exceeding § 10/~ or in the case of

161 Singapore Muslims Ordinance, 1957, 5. 34 (as amended by the Muslims
(Amendment) Ordinance, 1960).

162. Nawawi, op. cit, 318 and 385; Sheik Ahdul Kadir, The Muham-
medan Law of Inheritance, Marriage and the Rights of Woman.
p. 178 — 179.
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a second or subsequent offence with imprisonment for a term not
exceeding seven days or with a fine not exceeding fifty dollars but
it shall be a sufficient defence of her conduct if the husband
has been guilty on more than one occasion during the preceding
year of abusing or illtreating the wife.'%

In Singapore the Shariah Court is given power to enquire
into questions arising out of the Muslim law regarding recalci-
trancy called nusus and may make such decree as is by Muslim law
lawful 1%

The effect of an order of nusus is that the wife loses her
right to maintenance and it has been held that the order of nusus
would preclude her even from applying to a civil court for mainten-
ance (Mohamed Saad v. Hasnah) 1%

MUT'AH (MATTA'AH) OR CONSOLATORY GIFT
The payment of a consolatory gift on divorce or mur'ah is
enjoined in the Holy Qur'an:
There is no blame on you if you divorce women before consum-
mation or the fixation of their dower; but bestow on them a suit-
able gift the wealthy according to his means and the poor according
to his means. A gift of a reasonable amount is due from those
who wish to do the right thing.160
According to the Shafi't School of law the payment of a consol-
atory gift is incumbent not only in the case where a woman has
been divorced before consummation and before the fixation of her
dower, but also in the case of every divorced woman, except a
woman whose dower has been stipulated and who is divorced be-
fore consummation. The present is made incumbent according
to Imam Shafi'T: “in the way of a gratuity or compensatory gift
from the husband on account of his having thrown the woman
into a forlorn state by his separation from her”. The gift is
therefore incumbent only when it is the husband who repudiates
the wife. 1If the separation is caused by the wife dissolving the

-

168. Sclangor Administration of Muslim Law Enactment, 1952, 5. 156;
Kelantan Council of Religion and Malay Custom and Katliis Courts
Enactment, 1058, s. 176; Trengganu Administration of Islamic Law
Enactment, 1955, s. 134 Pahang Administration of the Law of the
Religion of Tslam Enactment, 1956, s, 154; Negri Scmbilan Adminis-
tration of Muslim Law Enactment, 1960, s. 148: Malacca Adminis-
tration of Muslim Law Enactment, 1959, s. 147.

164, Singapore Muslims Ordinance, 1957, s, 35.

165, (1949) M.L]. p.

166. Sarah 11:236.
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marriage or by the husband’s dissolving it owing to her fault
no mut'ah is due. The consolatory gift can take the form of
money, clothing or other articles.!®

Special statutory provisions for the payment of mut‘ah are
made in Selangor, Kelantan, Trengganu, Pahang, Negri Sembilan,
Melaka, Penang and Kedah. It is provided that a woman who
has been divorced by her husband may apply to a Kathi for a
consolatory gift or mut'ah and the Kathi may, after hearing the
parties, order payment of such sum as may be just and in accord-
ance with Muslim law,'%®

In Perlis it is provided that a woman who has been divorced
by her husband may apply to a Karhi for a consolatory gift or
mut‘ah and the Karhi may after hearing the parties make an order
for such sum as may be just."™

In Singapore power is given to the Shariah Court to make
orders for the payment of consolatory gifts or mut'ah. A woman
who has been divorced by her husband may apply to the court for
a consolatory gift or mur'ah and the court may after hearing the
parties order payment of such sum as may be just and in accord-
ance with the Muslim law. The order for payment of mut‘ah
may be made at any stage of the proceedings or after a decree
or order of divorce has been made.'™

MAINTENANCE OF A WIFE

A wife is entitled to reasonable maintenance from her hus-
band during marriage; and she is entitled to be maintained by
her husband during the ‘idda on the same scale as before the
divorce, conditional on her submitting to her husband’s control
as regards her place of residence and general behaviour. Accord-
ing to the Shafi't School, a wife who has been irrevocably divorced
either by three repudiations (falag) or by faskh, cannot claim

167, Nawawi, of. cit,,

168, Selangor Administration of Muslim Law Enactment, 1952, 5. 131;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, s. 149; Trengganu Administration of Islamic Law
Enactment, 1955, 5. 107; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, s. 130; Negri Sembilan Admi
stration of Muslim Law Enactment, 1960, s. 125; Malacca Admi
stration of Muslim Law Enactment, 1959, s. 124; Penang Admin
saation of Muslim Law Enactment, 1959, 1. 125; Kedah Administration
of Muslim Law Enactment, 1962, 125.

169, Perlis Administration of Musl»m L-\w Enactment, 1963, 9.

170, Singapore Muslims Ordinance, 1957, (as amended by the Mustims
(Amendment) Ordinance, lgﬁll\‘ 5. 36 and 3
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maintenance during her period of ‘idda from her husband, unless
she be pregnant by him but it appears that a woman who has been
irrevocably divorced may claim a suitable lodging during the
period of ‘idda. Maintenance is not due to a woman, whose mar-
riage has been dissolved by her husband’s death or where her
wrongful action has led to the divorce. According to the Shaj
School of law the wife’s maintenance is a debt on the husband
and arrears are recoverable by the wife, though there be no
decree of the Court or a Kathi or mutual agreement in respect
of such maintenance.™

In Selangor, Kelantan and Trengganu, it is provided that a
married woman may by application in the court of a Karhi obtain
an order against her husband for the payment from time to time
of any such sums in respect of her maintenance as she may be
entitled to in accordance with Muslim law. A woman who has
been divorced may by application in the court of a Kathi obtain
an order against her former husband for the payment in respect
of her period of ‘idda, if the divorce was by one or two taiak,
or in any case in respect of the period of pregnancy by the former
husband, of any such sum in respect of her maintenance as she
may be entitled to in accordance with Muslim law. It is also
provided that the Married Women and Children (Maintenance)
Ordinance, 1950, shall not apply in the case of any claim for
maintenance by a Muslim against a Muslim. Any order made
by the court of a Kathi may be rescinded or varied upon the
application of any person interested thereunder and upon proof
of change of material circumstances, In case of wilful failure
to comply with such orders, the person in default may be sentenced
by the Court of a Karhi to imprisonment which may extend,
if the order provides for monthly payments, to onme week for
each month’s allowance or part thereof remaining unpaid or in
any other case to one month.i™*

170, Nawawi, ap. cit, p. 3835 R. K. Wilson, Anglo-Mohammedan Lau,
p. 428. According to The Ninety-Nine Laws of Perak, where a hushand
wanted a divorce he was required to pay her maintenance for three
months and the whole of her dowry if not already paid — See The
Ninety-Nine Laws of Perak, op. cit,, p. 22

172, Selangor Administration of Muslim Law Enactment, 1952, 5. 138, 143
and 144; Kelantan Council of Religion and Malay Custom and Kathis
Courts Enactment, 1953, 5. 158, 159, 163 and 164; Trengganu Admini-
stration of Islamic Law Enactment, 1955, & 116, 117, 121 and 122,
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In Pahang it is provided that a married woman may by
application in the Court of a Karhi obtain an order against her
husband for the payment from time to time in cash or kind in
respect of her maintenance as she may be entitled to in accord-
ance with the Muslim law. A woman who has been divorced
may by application in the court of a Kathi obtain an order
against her husband for the payment in respect of the period
of ‘idda, in cash or in kind, in respect of her maintenance as
she may be entitled to in accordance with the Muslim law. It
is also provided that the Married Women and Children (Main-
tenance) Ordinance, 1950, shall not apply in the State in the
case of any claim for maintenance made by a Muslim against
a Muslim. Any order made by the court of a Kathi may be
rescinded or varied upon the application of any person interested
thereunder and upon proof of change of material circumstances. In
case of wilful failure to comply with such orders, the person in
default may be sentenced by the court of a Kathi to imprisonment
which may extend if the order provides for monthly payments to one
week for each month’s allowance or part thereof remaining unpaid
or in any other case to one month.'™

In Negri Sembilan, Melaka, Penang and Kedah it is provided
that a married woman may by application in the court of a
Kathi obtain an order against her husband for the payment from
time to time of any sums in respect of her maintenance as she
may be entitled to in accordance with the Muslim law. A
woman who has been divorced may by application in the Court
of a Kathi obtain an order against her former husband for the
payment in respect of the period of ‘dda, if the divorce was
by one or two falak or in any case in respect of the period of
her pregnancy by the former husband, of any sums in respect of
her maintenance as she may be entitled to in accordance with
the Muslim law. It is also provided that the Married Women
and Children (Maintenance) Ordinance, 1950, shall not apply
1o any person professing the Muslim religion and whose wife or
whose child professes the Muslim religion except in respect of
the maintenance of iliegitimate children. Any order made by
the Court of a Kathi may be rescinded or varied upon the appli-

173. Pahang Administation of the Law of the Religion of Istam Enact
ment, 1956, v, 137, 138, 142 and 143,
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cation of any person interested thereunder and upon proof of
change of material circumstances. In case of wilful failure to
comply with such orders, the person in default may be sentenced
by the court of a Kathi to a term of imprisonment which may
extend if the order provides for monthly payments to one week
for each month’s allowance remaining unpaid or in any other
case to one month.!™

In Perlis it is provided that a married woman may by appli-
cation to a Kathi's Court obtain an order against her husband
for the payment from time to time of any such sums in respect of
her maintenance as she may be entitled to in accordance with
Muslim Law. A woman who has been divorced may by appli-
cation to a Kathi’s Court obtain an order against her husband
for the payment of such sum as may be provided by Muslim Law
for her maintenance during the period of ‘idda. 1In addition a
woman who has been divorced may by application to a Kathi’s
Court obtain an order against her former husband for maintenance
payable monthly for so long as she remains unmarried or does not
commit any misconduct; the Kathi shall before making such an
order satisfy himself that the woman has been divorced without
good cause or reason. The Married Women and Children
(Maintenance) Ordinance, 1950, does not apply in the case of any
claim for maintenance by a Muslim against a Muslim. Any order
for maintenance may be rescinded or varied upon the application
of any person interested thereunder and upon proof of change
of material circumstances. In case of wilful failure to comply
with such orders the person in default may be sentenced by the
court to a term of imprisonment which may extend, if the order
provides for monthly payments, to one week for each month's
allowance remaining unpaid or in any other case, to one month.'”

In the other parts of the Federation (where no law has been
passed to provide that the provisions of the Married Women
and Children (Maintenance) Ordinance, 1950,'" shall not apply

174, Negri Sembilan Administration of Muslim Law Enactment, 1960, s.
132, 183, 136 and 187; Malacca Administration of Muslim Law Enact-
ment, 1959, s 131, 132, 185 and 136;: Penang Administration of Muslim
Law Enactment, 1959, . 138, 134, 137 and 138; Kedah Administration
of Muslim Law actment, 1962, s, 138, 134, 137 and 138.

175, ll’;glis Administration of Muslim Law Enactment, 1963, §. 103:104 and

176. F.M, Ordinance No. 36 of 1950.
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to any person professing the Muslim religion and whose wife
or whose legitimate or illegitimate children, profess the Muslim
religion) applications for maintenance can be made under the
Married Women and Children (Maintenance) Ordinance, 1950.
Applications for maintenance can also be brought in the courts
of a kathi in Perak and Johore where the kathi is given power to
deal with such applications.

In Singapore power is given to the Shariah Court to make
orders for the payment of maintenance. The Court has power
to enquire into and adjudicate upon claims by married women
or women who have been divorced, for maintenance. Any order
for the payment of maintenance made under the Muslims Ordin-
ance shall, it is provided, until reversed be a bar to proceedings
under the Women's Charter, 1961. 1If any person fails or
neglects to comply with an order of the Shariah Court, the Court
may for every breach of the order, direct the amount due to be
levied in the manner provided for levying fines imposed by a
Magistrate’s Court or may sentence him to imprisonment for a
term which may extend to six months. Applications for the
maintenance of married women may also be made under the
Women’s Charter, 1961, and applicati for the mai
of children can only be made under that Ordinance. There is
provision to enable attachment of earnings orders to be made to
enforce payment of maintenance orders made under the Muslims
Ordinance, 1957,7 as well as those made under the Women's
Charter, 1961.

It has been held in Mohamed Saad v. Hasnah'** that an
order of musus precludes a Muslim woman from applying to the
Magi: s court for i under the provisions of the
Minor Offences Ordinance and this rule would also apply to
applications under the Women's Charter, 1961 and the Married
Women and Children (Maintenance) Ordinance, 1950.

HARTA SAPENCHARIAN

The distribution of property among Malay families was
strongly influenced by the Malay Custom of matrilineal origin,

177. Singapore Muslims Ordinance, 1957 (as amended by the Muslims
(Amendment) Ordinance, 1960), s. 36, 36A and 368; Women's Charter,
1961, Parts VII and VIIL

178 (1949) M.LJ. Supplement $I
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In case of divorce or on the death of the husband, the wife could
claim a substantial share of land acquired during the marriage.
Her rights as actually conceded in the non-perpateh States approx-
imate very closely to the charian laki bini'™* of the matrilineal
or perpateh tribes in Negri Sembilan, and the Naning District of
Melaka.

It has been held that generally throughout Malaya, except
in Singapore, a divorced wife is cntitled to a share of all
land acquired during the marriage, Rasinah v. Said.***  Where
she has in fact assisted to cultivate the land she is entitled
to one-half of the land, and in other cases to one-third of the
jointly acquired property (harta supencharian) of the marriage,

In Perak the matter has been scutled by a Perak State

2

Property acquired by the joint cfforts of the husband and the wife.
Sce p. 283

180, E. N. Taylor. “Malay Family Law”, p. 20, Although in that case it
was stated that the tule does not apply in the Colony of the Straits
Settlements, there is now provision for claims o harta sapencharian
in Meluka and Penang. According to the Malay custom the guardians
at the lawful mariage should enguire as o the separate property of
the man and the woman so that on divorce it uay be returned to the
owner while property acquired during marriage is divided cqually.
1f separate property has vanished during the mariiage and the joint
property acquited during the marviage is large, then the separate
property is made good and the residie is the joint property; losses
are also divided. If the husband wants w divoree lis wife for no
fault of hers, then the joint property is di i
taking one share and the woman
Winstedt, "A Malay Legal Miscellany”, p. 6. According (o The
Ninety-Nine Laws of Perak, if there was a divorce at the instance of
the husband and there was no blame attached 1w the woman he was
required to provide her with maintenance for thice months and the
personal property would be divided. Weupons and instruments of
iron went to the husband. vessels of brass and houschold utensils
went to the wife, To the wife also belonged the house or plantation,
to the husband debts and dues. If a divorce was sought o to
the mishchaviour of the woman — that is on account of hey adultery,
or neglect of service at bed and board or refusal to do works of
charity and to pray — she forfeited her settlements ouly and the
law was that the hushand must pay a puha of gold, 1f a woman
sought a divorce, if she thrice made out a case of misconduct on the
husband's part, she could certainly obtain a divorce; but she must
vedeem herself by returning the scttlements, and the moveable pro-
perty went 1o the hushand. I praperty was brought from the parents’
home and was acquired hefore the marriage, cach party would keep
possession of it. Such property was regarded as scparate property and
was not thrown into_the property to be divided on divorce. But if
the parties had lived for three years together and had children, it
would e thrown in. The Ninety-Nine Laws of Perak, op. cit, p. 31
an
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Council minute dated the 18th January, 1907, In that minute
the Council declared and ordered to be recorded:
that the custom of the Malays in Perak in the matter of dividing
up property after divorce, when such property has been acquired
by the parties or one of them during marriage, is to adopt the
proportion of two shares to the man and one share to the woman
and the gifts between married persons are irrevocable either during
marriage or after divorce.
Claims to such property are dealt with by the Court or Collectors
of Land Revenue (in the case of land registered in the Mukim
Registers) but Kathis are called in as advisors on principle.'s! The
claim of the divorced wife to one-third of the value of the lands
acquired during the marriage would not be defeated even if it
were proved that she was divorced for adultery [Teh Rasim v.
Neman]'#* nor would she lose her right on tebus talak (khula)
unless the consideration for the tebus falak was the waiver of
her claim to the harta sapencharian. [Wan Mahatan v. Haji
Abdul Samat].\#3
The divorced wife’s share may be increased to one-half
depending upon the nature of the work actually done by her on
the jointly acquired property [Wan Mahatan v. Haji Abdul
Samat (Supra)]. In Re Elang, Re Kulop Degor and Lebar v.
Niar** Taylor J. said:
The evidence of the six witnesses who were examined before me
establishes that in the Perak river kampongs there is a custom al-
most invariably followed by which on divorce the property acquired
during the marriage is divided between the parties — the division
depending on the circumstances and is arranged by the two families
and the ketua-kampong (village headman): if the woman assisted
in the actual cultivation she can claim half; if she did not work
on the land she received a smaller share — perhaps one third. If
a man of this class earns a salary (e.g. as a government servant)
and property is bought out of his carnings the wife’s share is
one-third,
There is some doubt as to the position where the man earns
a snlury (e.g. as a government servant) and property is bought
s earnings. In Re Elang deceased'® it was stated that in

Malay Family Law,” p. 41.
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such a case the wife’s share is one-third but in the case of Wan
Mahatan v. Haji Abdul Samat'®" it was stated by the Kathi of Larut
that where a woman marries a person who earns wages and
the wife merely looks after the household the property obtained
by the husband during the marriage is not in partnership with
the woman but is appropriated to her husband alone. In Re
Noorijah'" the facts were that the deccased was the wifc of a
public servant and left land registered in her name. The land
was bought by the husband but registered in the name of the
wife. There was no evidence of any gift to the deceased by
her husband. It was held that the husband was solely entitled
to the property and that it should not be regarded as the estate
of the deceased.

In Selangor there is no reported case which gives a share
in the harta sapencharian to the divorced wife. In Laton v.
Ramah*$ the trial Judge held on the evidence of Kathis that a
widow is entitled to one-half of the value of the immovable prop-
erty of the deceased husband at the time of his death but, on
appeal, the Court of Appeal held that the evidence of the Kathis
was not admissible and they ordered a retrial. In Haji Ramah
v. Alpha™® it was merely held that a widow is entitled to claim
upah or compensation for her share in the work of cultivating
land. It would seem however that the Malay Custom whereby
the wife on divorce gets a share of the harta sapencharian applies
in Selangor and the Administration of Muslim Law Enactment,
1952, gives power to the Court of the Kathi Besar and 1o the Court
of a Kathi 1o hear and determine actions and proceedings relat-
ing to the division of or claims to sapencharian property.'

In Pahang it was held in Haji Saemah v. Haji Sulaiman'™
that the evidence called in that case did not prove the existence
of any custom that the widow is entitled to more than her Qur'anic
share in her deceased husband’s estate and the widow's claim to
@ half-share of her deceased husband’s lands as harta
Sapencharian was dismissed. In Teh binte Chik v. Kelsom binte
_—

186. Ibid,, p, 25,
187, 1Ibid., p, 59,

188, (1926) 6 FAMSLR. 116,

180, (1924) 4 FMS.LR. 170,

190. Selangor Administration of Muslim Law Enactment, 1952, s. 45 3).
191 (1942) 11 M.LJ 17 (1948) 14 ML 108
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Haji Abbas'* it was assumed however that claims for harta
sapencharian can be validly and successfully made in Pahang.
It was held in that case however that /sarta sapencharian is only
applicable to property acquired during marriage and not to prop-
erty acquired before marriage; where property has been acquired
before marriage and either spouse has put in money or labour to
that property harta sapencharian does not apply but cither
spouse is entitled to claim what is known as upah or remuneration
for work done. In 1930 the Chiefs and Kathis of Pahang gave
their opinion that a woman can claim harta sapencharian accord-
ing to Pahang custom on divorce or on the death of her husband.
The claim can be made in respect of land and movable property.
There is no fixed rule as to the share of the divorced wife or widow
but either equal or unequal shares may be awarded pursuant to
an agreement between the parties or confirming a gift or by judg-
ment of the Kathi.'"®

The Court of the Chief Kathi and the Court of a Kathi is given
jurisdiction to hear and determine actions and proceedings which
relate to the division of or claims to sapencharian property.'™

In Kedah it has been stated that on the dissolution of a Malay
marriage the property acquired by the husband and wife is divided
between them but there is no established rule or principle to
guide the court in deciding the respective shares.  (Wan Nab v.
Jasin'%), However in Habsah v. Abdullah'"® it was held that
on divorce a woman in Kedah is entitled by customary law to
half of any property acquired during coverture by joint effort
and such a claim is not barred or extinguished by her remarriage.

In Kelantan and Trengganu, the Court of the Chief Kathi
and the Court of a Karhi are given jurisdiction to hear and
determine actions and proceedings which relate to division of
or claims to sapencharian property.®” In Negri Sembilan,
Melaka and Penang the Court of the Kathi Besar and the Court

192. (1939) 8 M.L.J. 289.

198. EN. Taylor, “Malay Family Law," p. 73.

194. Pahang Administration of the Law of the Religion of Tilam Enact-
ment, 1956, s, 37(3).

195. EN. Taylor,

196, (1950) 16 M.LJ.

197. Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, s. 48 (1); Trengganu Administration of Islamic Law
Enactment, 1955, s. 25 (1).

“Malay Family Law”, p. 20.
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of a Kathi are given jurisdiction to hear and determine actions
which relate to the division inter vivos of sapencharian prop-
erty.*®

In Perlis the Court of a Karhi and Assistant Kathi are given
jurisdiction to hear and determine all actions and proceedings
which relate to divisions of or claims to sapencharian property.
A woman who has been divorced by her husband may apply to a
Kathi for her share of the common property called harta sapen-
charian and the Kathi may after hearing the parties make an
order for payment of such sum as may be just.!®

DISTRIBUTION OF PROPERTY ON DIVORCE
UNDER ‘ADAT PERPATEH

In the parts of Negri Sembilan and of Melaka where the
matrilineal ‘adat perpateh is followed, the distribution of property
on divorce follows the ‘adar. Briefly, in all cases of dissolution
of the marriage not only the charian laki bini (property acquired
by the joint efforts of the married pair) but the whole of the
property of both parties, movable and immovable, must be brought
into account irrespective of its origin and of the name in which
the land is registered. The property with which the marriage
commenced must be restored or made good to the respective
parties; dapatan tinggal — the wife’s separate estate remains with
her and pembawa kembali — the personal estate brought by the
man returns to him. The charian laki bini (after payment of
debts) is divided equally on divorce between husband and wife,
irrespective even of the wife’s adultery and irrespective of the
number of children. There is one exception to the rule of equal
division on divorce; in the case of a cherai ta‘alik the wife retains
the whole of the property.>""

The practice in Rembau is that claims for partition must
be made at the time of divorce; relief can be given then but not
afterwards, Rahim v. Sintah* and Jasin v. Tiawan®*. The

198. Negri Sembilan Administration of Muslim Law Enactment, 1960,
s.41 (3); Malacca Administration of Muslim Law Enactment, 1950,
s 10(5) Penang  Administration of Muslim Law Enactment, 1959,
0 (3)
199, Perlis Administration of Muslim Law Enactment, 1963, s. 11 and 94
200, M::;.Tim v. Manan in EN. Taylor, “Customary Law of Rembau”, p. 20
1
201, Ibid,
202, (1941) IO Ml.] 247




234 ISLAMIC LAW IN MALAYA

Kathi is precluded from issuing the certificate of divorce until
he is satisfied that all questions of property have been adjusted
and if any such question is taken to the Court or the Collector,
the Kathi must obtain the leave of the Court or Collector, before
issuing the certificate. In Hasmah binte Omar v. Abdul Jali*"
it was held that the custom in Kuala Pilah is different from that
in Rembau and that according to the ‘adar in Kuala Pilah
proceedings to recover land can be commenced after divorce.

LEGITIMACY OF CHILDREN, CUSTODY OF
CHILDREN AND ADOPTION

According to the Shafi'T School of law when a child is born
to a woman who is married to a man (a) after six months from
the date of the marriage or (b) within four years of the termi-
nation of the marriage, the mother not having remarried, the
paternity of the child is established with the husband. If the
child is born within six months of the marriage the paternity would
not be established unless the man asserts that the child is his and
does not say that the child is the result of fornication (zina').""*

It has been held in Malaya that section 112 of the
Evidence Ordinance overrides the Muslim law on this point.
Section 112 of the Evidence Ordinance provides that the fact
that any person was born during the continuance of a valid mar-
riage between his mother and any man or within two hundred
and eighty days after its dissolution, the mother remaining un-
marricd, shall be conclusive proof that he is the legitimate son
of that man, unless it can be shown that the parties to the marriage
had no access to each other at any time, when he could have been
begotten.?" In Ainan v. Syed Abu Bakar*™® it was held follow-
ing the Indian case of Sibt Muhammad v. Muhammad Hameed™"
that the Evidence Enactment is a statute of general application
and that in questions of legitimacy Scction 112 of the Evidence
Enactment applies to Muslims to the exclusion of Muslim law.

The Age of Majority Act, 1961, of the Federation

(1958) 24 M.LJ. 10.
204, Syed ‘Amir 'Ali, op.cit., p. 190f Nawawi. op. cit., p. 362 and 367.
Federation Evidence Ordinance, 1950 (No. 11 of 1930, 5. 112; Singa-
pore Evidence Ordinance (Cap. 4), s. 113,
206. (1939) 8 M.L.J. 209

207. ALR. (1926) AlL 589. Sce, however Abdul Ghani v. Taleh Bibi,
.L.D. (1962) W.P. Lahore 531.
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provides that the minority of all Muslim males and females
shall cease and determine within the Federation at the age of
cighteen years and every such male and female attaining that
age shall be of the age of majority. The Act does not however
affect the capacity of any person to act in marriage, divorce,
dower and adoption or the religion and religious rites and usages
of any class of persons.*"® The Act provides that the relevant
Section shall not come into operation in any State until it has been
adopted by a law made by the Legislature of that State. The Act
has now been adopted by all States in Malaya. In Singapore
the age of majority is twenty-one years, but this does not apply
to Muslim marriage or divorce.

According to the Shafi‘i School of law where the parents
are separated and the mother has not remarried, the custody of
a girl remains with the mother until she is married and that of
a boy until the completion of his seventh year. A child of either
sex who has reached the age of discernment is allowed to choose
which of its parents it prefers to stay with, provided neither the
father or mother are mad, infidel, or of notorjous misconduct and
provided the mother has not married again.*”"  According to the
Muslim law the custody of a boy until he has completed his
seventh year and of a girl under the age of puberty belongs to
the mother while the custody of a boy over seven years of age
and of an unmarried girl who has attained puberty belongs to
the father. A woman entitled to the custody of a boy or a girl
is disqualificd (a) by being marricd to a man not related to the
minor within the prohibited degree, so long as the marriage
subsists (b) by going to reside at a distance from the father’s place
of residence, except that a divorced wife may take her own
children to her birth-place; (c) by failing to take proper care
of the child and (d) by gross and open immorality.*¢

In the States of Malaya it is provided that the Guardianship
of Infants Act, 1961, shall not apply in any State to persons
professing the Muslim religion until the Act has been adopted
by a Law made by the Legislature of that State. Any such
State law may provide that nothing in the Act which is contrary
to the Muslim religion or custom of the Malays shall apply to
208, Age of Majority Act, 196!5(‘\40 9 of 1961).

209, Nawaw, op. cit. p. 301
210. R. K. Wilson, Anglo-Muhammadan Law, p. 185.
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any person under the age of eighteen years who professes the
Muslim religion and whose father or (in the case of an illegitimate
child) whose mother professes or professed the Muslim religion
at his or her death and that the provisions of the Act, so far
as they are contrary to the Muslim religion, shall cease to apply
to any person upon his professing the Muslim religion, if at the
date of such professing he has completed his age of eighteen
years or if not having completed such age, he professes the
Muslim religion with the consent of his guardian. The Act
has now been adopted with such modifications in all the States
of Malaya. It provides that the father of an infant shall normally
be the guardian of the infant’s person and property and where an
infant has no father the mother of the infant shall be the guardian
of his person or property. If both the parents of the infant are
dead, the testamentary guardian (if any) appointed by the last
surviving parent shall be the guardian of his person and property.
If the parents of the infant have died without appointing testa-
mentary guardians, the Court may appoint guardians. The Court
may also remove from his guardianship any guardian, whether
a parent or otherwise, and appoint another person to be a guardian
in his place. In exercising its powers under the Act the Court
shall have regard primarily to the welfare of the infant but
shall where the infant has a parent or parents consider the wishes
of such parent or both of them as the case may be.2!!

In Singar the Guardi, ip of Infants Ordi 213 ap-
plies to all persons including Muslims and it has been held that the
provisions of the Ordinance must be taken to supersede whatever
law might have been applied previously. The principal matter
to be considered by the judge is the welfare of the infant.
The father of the infant shall ordinarily be the guardian of the
infant’s person and property and where an infant has no lawful
father living the mother of the infant shall ordinarily be the
guardian of his person and property. If both the pdrcms of the
infant are dead, the y guardian, if any, by
the last surviving parent shall ordinarily be the guardian of his
person and property If both the parents of the infant have died
without a y guardian the Court or a judge

211, Federation Guardianship of Infants Act, 1961, (No. 13 of 1961),
212, Singapore Guardianship of Infants Ordinance (Cap. 16 of 1955 ed.).
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may appoint a guardian of the infant’s person and property.
The Court or a judge may remove from his guardianship any
guardian and may appoint another guardian in his place. In
exercising the powers under the Ordinance, the Court or a judge
is required to have regard primarily to the welfare of the infant
but shall where the infant has a parent or parents, consider
the wishes of such parent or both of them as the case may be
Thus in Re Omar bin Shaik Salleh** the Court gave custody ol
two infants to their mother in preference to their father, even
though the mother had remarried a stranger, that is, a person un-
related to the infants.

The constitution of the Malay family under the ‘adat is
parental, children belonging to both parents. The Ninety-Nine
Laws of Perak gave the practice obtaining there in the eighteenth
century. If the child of divorced parents was ander nine years of
age, it would live with the mother, if it was over nine, it could
please itself whether it lived with its father or mother, but a
girl should live with the mother. In Negri Sembilan the family
is matrilineal in the sense of the children belonging to the mother's
tribe. On divorce the mother has custody of the children.*

Under the Muslim law a father is bound to maintain his
minor sons until they arrive at puberty, and his unmarried,
widowed or divorced daughters. A man is not obliged to main-
tain his adult sons, unless disabled by infirmity or disease. The
father is the first who should maintain his child; and it is only
in the sccond instance that the child can requirc maintenance
from its mother. In default of father and mother, it is from a
person’s nearest ancestors that a child may claim nourishment. A
person who has both ancestors and descendants alive should first
claim maintenance from the latter.?'> It has been held in Alus v.
Mahmood'® that after divorce the husband is not liable for the
maintenance of the children of the marriage unless and until
the Kathi has made an order for their maintenance, A husband

is therefore liable for past maintenance of his children only il a

218, (1948) 14 M.L.J. 186. See Rashida Begum v. Shahab Din P.L.D. (19G0)
W.P. Lahore 1142,

214, The Ninety-Nine Laws of Perak, op. cit, Law No, 82 R.O. Winstedt.
“The Malays”, p, 48 and 59.

215. Nn:aa\:l. op.cit, p. 390; RK, Wilson, dnglo-Muwhammadan Law,
p. 203E.

. Taylor, “Malay Family Law,” p. 67

216.
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Kathi's order was made directing him to pay such maintenance
or authorising the wife to recover the expenses of maintenance
of the children.

In Sclangor, Kelantan and Trengganu a minor under the
age of eighteen years may apply to the Court of a Kathi for an
order for maintenance against his lawful father or any other
person liable in accordance with Muslim law to support him, but
it is provided that it shall be a sufficient defence to any such

lication that the i has suffici means to support
himself.  Any person who is incapacitated by infirmity or discase
from supporting himself may apply to the Court of a Kathi for
an order of maintenance against any person liable in accordance
with Muslim law to support him; but lack of means of the res-
pondent shall be a sufficient defence to any such application.
An order may be made by the Court of a Kathi for the payment
of a monthly all for the mat of an illegi
child, but if the claim is made against the putative father, the
claim has to be brought in the Magistrate’s Court.*1%

In Pahang it is provided that a minor under the age of
fifteen years may by application in the Court of a Kathi, obtain
an order against his lawful father or any other person liable in
accordance with the Muslim law to support him for the payment
[rom time to time in cash or kind in respect of his maintenance
as he may be entitled to in accordance with the Muslim law.
It shall be a sufficient defence to any such application that the
applicant has sufficient means to support himself. If any person
neglects or refuses to maintain an illegitimate child of his which is
unable to maintain itsclf, the Court of a Karhi, upon due proof
thereof may issue an order for the maintenance of the child by
the Bayt ul-Mal to commence from an appointed day (o the date
of the child's attaining the age of majority. Any person who
is incapacitated by infirmity or disease from supporting himself
may by application in the Court of a Kathi obtain an order against
any person liable in accordance with the Muslim law to support
him for the payment from time to time in cash or in kind in
respect of his maintenance as may be proper; lack of means in

217,

ugor Administration of Muslim Law Enactment, 1952, s. 140 —
142 Kelantan Council 0[ - Religion and Malay Custom and Rathis
Courts Enactment, 1953, 5. 160 — 162 Trengganu Administration of
Islamic Law Enactment, 5. 118 — 120,
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the respondent shall be a sufficient defence to any such appli-
cation. ™8

In Negri Sembilan, Melaka, Penang and Kedah it is provided
that a minor under the age of fifteen years may by application
to the Court of a Karhi, obtain an order against his lawful father
or any other person liable in accordance with the Muslim law
to support him for the payment from time to time of such sums in
respect of his maintenance as he may be entitled to in accord-
ance with the Muslim Jaw. Tt shall be a sufficient defence to
any such application that the i has ient means to
support himself. The maintenance of illegitimate children is
provided for in the Married Women and Children (Maintenance)
Ordinance, 1950, which gives power to the court to make an
order for the payment by a person who fails to maintain his
illegitimate child which is unable to maintain itself of such monthly
allowance not exceeding fifty dollars as to the court seems
reasonable. Any person who is incapacitated by infirmity or
disease from supporting himsell may by application in the court
of a Karhi obtain an order against any person liable in accordance
with Muslim law to support him for the payment from time to
time of such sums in respect of his maintenance as may be pro-
per; lack of means in the respondent shall be a sufficient defence
to any such application.*

In the other States of Malaya, the payment of maintenance
for children is governed by the provisions of the Married Women
and Children (Maintenance) Ordinance, 1950, though Karhis
may make orders for maintenance if power is given to them to
do so by their kuasa or taulih. 1In Singapore the payment of
maintenance for children is governed by the provisions of the
Women’s Charter, 1961.2%

In the parts of Negri Sembilan and Melaka, where the ‘adar
perpateh is followed, the general rule is that under the ‘adat a hus-

218. Pahang Admi ation of the Law of the Religion of Islam Enactment,
1956, 5180 — 141

219. F.M. Owdinance, No. $6 of 1950,

220. g Sembilan  Administration of Muslim Law Enactment, 1960,
s. 134 — 185 Malacca Administration of Muslim Law Enactment,

1959, 133 — 134; Penang Administration of Muslim Law Enact-
L 13 — 136; Kedah Administration of Muslim Law
2, 5. 185 — 186,

221, Women's Charlrr, 1961, Parts VII and VIII.
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band is not liable for the support of his children by his divorced
wife, but it has been held that this rule does not apply where the
husband is lawfully practising polygamy, as in such case his civil
rights and duties in respect of wives and children fall to be dealt
with under Muslim law (Jemiah binte Awang v. Abdul Rashid*?).

Adoption is not recognised as a mode of establishing paternity
in Muslim law and therefore, except in the parts of Negri
Sembilan and Melaka which follow the ‘adat perpateh, adoption
where it takes place does not create any family relationship. The
Adoption  Ordinance, 19522 of the Federation provides
that the Ordinance shall not apply to any person who pro-
fesses the religion of Islam, cither so as to permit the adoption of
any child by such person or so as to permit the adoption by any
person of a child who according to Muslim law is a Muslim.
The Adoption of Children Ordinance of Singapore*** however
applies to Muslims and therefore a Muslim can adopt or be
adopted under the Ordinance; but the Ordinance is mercly per-
missive and does not make customary adoptions, which do not
comply with the provisions of the Ordinance, illegal. In the
parts of Negri Sembilan and Melaka, which follow the ‘adat
perpateh adoption is recognised under the ‘adat as creating a
family relationship.2*>

MARRIED WOMEN'S PROPERTY

A married woman under Muslim law retains her property
and any wages and earnings acquired or gained by her belong
to her. She is entitled to sue and is liable to be sued in her
own name in respect of her property and in respect of contracts
made by her. It has been held that a Muslim woman can be
convicted of criminal breach of trust of property belonging to
her husband (Re Ketuna Bibi**%); and that a Muslim husband
can be convicted of attempting to cheat his wife (Nuruddin v.
Siti Aminah®**).
292, (1941) 10 M.LJ. 16.
223, No. 41 of 1952.
924, Chapter 36.
295, R.O. Winstedt, “The Malays”, p. 60: EN. Taylor, “Customary Law

of Rembau”, p. 39f Lokman Yusof, “Islim and ‘Adat — as seen in

Land Inheritance”, p. 18 — 19,

226, (1955) 21 M.L.J. 166.
207. (1929) SS.LR. 146
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In the States of Malaya the Married Women Ordinance,
1957, applies to Muslim married women, subject to the provi-
sions of Muslim law and the customs of the Malays governing
the relations between husband and wife. The Married Women
Ordinance, 1957, provides that a married woman shall be capable
of rendering herself and being rendered liable in respect of any
contract, debt or obligation and of suing and being sued in
respect of any such contract, in all respects as if she were a feme
sole. The Married Women Ordinance, 1957, also provides that
a married woman shall be capable of suing and being sued in
respect of a tort as if she were a feme sole. A wife cannot sue her
husband in tort save for the protection or security of her prop-
erty. Thus a wife may sue her husband for such torts as
detinue or conversion of chattels belonging to her but not for
such torts as libel, negligence or personal injury. Similarly a
husband cannot sue his wife in tort, except for the protection
or security of his property**$

No criminal proceedings may be taken by a wife against her
husband or by a husband against his wife while they are living
together as to or concerning any property claimed by her or
him respectively, nor while they are living apart as to or concern-
ing any act done by the husband or wife while they were living
together concerning property claimed by the wife or husband
respectively, unless such property has been wrongly taken by
the husband or wife when leaving or deserting or about to leave
or desert the wife or husband respectively. A wife may how-
ever take criminal proceedings against her husband for personal
injuries

The Married Women Ordinance, 1957, further provides that
a married woman is capable of acquiring, holding and disposing
of any property in all respects as if she were a feme sole.
Restraints on anticipation are abolished for the future. The
property of a married woman is liable for all her debts and
obligations and a married woman is subject to the law relating
to bankruptcy and to enforcement of judgments and orders,
It is provided that a married woman shall have in her own name
against her husband the same remedies and redress for the

228, Federation Married Women Ordinance, 1957, (No. 86 of 1957) s.4
and 9.
220, 1bid, 5. 9.
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protection and security of her property as if such property
belonged to her as a feme sole*

Section 120 of the Federation Bankruptcy Ordinance, 1959,
provides that a married woman shall be subject to the Ordinance
in all respects as if she were a feme sole.*®!

In Singapore the provisions of the Women’s Charter, 1961,
relating to the rights and duties of husband and wife and to
mdrrlcd women’s property do not apply to Muslims and the

licable are those ined in the Muslims Ordin-
ancc, 1957.282 Tt is provided that all the property belonging to
a woman on her marriage, whether movable or immovable, and
however acquired, shall after marriage to a Muslim husband
continue in the absence of special written contract to the con-
trary, to be her own property; and she may dispose of such
property by deed or otherwise with or without the concurrence
of her husband. The following arc deemed to be the property of
a Muslim married woman (a) wages and carnings acquired or
gained by her during marriage in any employment, occupation or
trade carriecd on by her and not by her husband; (b) any money
or other property acquired by her during marriage through the
exercise of any skill or by way of inheritance, legacy, gift,
purchase or otherwise; and (c¢) all savings from and investments
of such wages, carnings and property; her receipts alone shall
be a good discharge for such wages, earnings and property and
she may dispose of the same by deed or otherwise and without
the concurrence of her husband. A Muslim married woman
may maintain a suit in her own name for the recovery of prop-
erty of any description which is her own property; shall have
in her own name the same remedies, both civil and criminal
against all persons for the protection and security of such prop-
erty as if she were unmarried; and shall be liable to such suits,
processes and orders in respect of such properly as she would
be liable to if she were unmarried. If a Muslim married woman
possesses property and if any person enters into a contract with
her with reference to such property or on the faith that her
obligations arising out of such contract will be satisfied out of

. Ibid., s. 4 and 9.
. Bankruptey Ordinance, 1959 (No. 20 of 1959), s. 120,
Women's Charter, 1961, s. 3.
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her own property, such person shall be entilled to sue her and
to the extent of her own property to recover whatever he might
have recovered in such suit if she had been unmarried at the date
of the contract and continued unmarried at the execution of the
decree; the husband shall not in the absence of special stipulations
whereby he has made himself responsible as surety, joint con-
tractor or otherwise, be liable to be sued on such contracts, The
Muslim husband may however be liable for debts contracted by
his wife’s agency, express or implied and it is provided that such
liability shall be measured according to the English law in force
locally. A Muslim husband shall not by reason only of his
marriage be liable for the debts of his wife contracted before
marriage, but the wife shall be liable to be sued for and shall
to the extent of her own properly be liable to satisfy such debts
as if she had continued unmarried. No Muslim person shall
by any marriage acquire any interest in the property of the
person whom he or she marrics nor become incapable of doing
any act in respect of his or her own property which he or she
could have done if unmarried. When a Muslim husband and
his wife or wives live together in the same house the household
goods, vehicles and household property of the husband and
wife or wives, except the paraphernalia of the wife or wives,
shall be held prima facie to belong to the husband in any ques-
tion between the husband and his creditors.2™

The Civil Law Ordinance of Singapore provides that the hus-
band of a married woman shall not, by reason only of his being her
husband, be liable in respect of any tort committed by her
whether before or after the marriage or in respect of any con-
tract entered into or debt or obligation incurred by her before the
marriage or be liable to be sued or made a party to any legal
proceeding brought in respect of such tort, contract, debt or
obligation.*#*

It is provided in Singapore that all settlements and dealings
with property between a Muslim husband and wife shall be
governed by the rules of English law in force locally; and that
where there is not adequate consideration on either side, such
settlements and dealings shall be held to be voluntary in any

288, Muslims Ordinance, 1957, s, 52 — 55.
9284, Civil Law Ordinance (Cap. 24 of 1955), 5.9.
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question between the husband and wife or either of them and
his or her creditors.?#®

The Singapore Bankruptcy Ordinance provides that a
married woman shall in respect of her separate property,
if any, be subject to the Ordinance in the same way as if she
were unmarried.**® It has been held in Re Mahmooda binte
Ismail**" that this provision applies to a Muslim married woman
and that the court has no jurisdiction to adjudge a Muslim mar-
ried woman bankrupt without proof that she has separate prop-
erty at the time of the petition.

235, Muslims Ordinance, 1957,
236, Bankruptcy Ordinance (Cxp 11 of 1955), 5.120.
257. (1961) M.LJ. 195.



LAW OF PROPERTY

No one ears better food than that which he eats
out of the work of his hand.

Muhammad

Bukhari, Sahth, XXXIV : 15






LAW OF PROPERTY

N its origin the law of the Malays relating to property was

based on the ‘ddat, or tribal custom. The ‘adat was brought

by the Malays from Sumatra where the Minangkabau tribal
organization was matrilineal. In Minangkabau the exogamous
matrilineal pattern was developed into an eclaborate system of
unwritten law called the ‘adat perpateh. The Malays of Negri
Sembilan came from this region; they brought their tribal or-
ganization with them and in some districts they have preserved
it intact up to the present day. In Palembang however during the
centuries of Hindu and monarchical influence, the tribal organiza-
tion broke down and with the disintegration of tribes as such,
the rule of exogamy necessarily perished, though the matrilineal
law of property survived. The other Malay States in the Fede-
ration followed the Palembang tradition called ‘adat temenggong,
which is much the same as ‘adat perpateh in so far as inheritance
is concerned, but the absence of any tribal organization has
obscured the fact that their law of property was essentially the
same as that of Negri Sembilan.

In Malaya before the British period therefore the law of
the Malays relating to property was in Negri Sembilan, ‘adat
perpateh, and in the other States, ‘adat temenggong in decay. The
Malay rulers were Muslims but it is doubtful whether they intro-
duced any more Muslim Law into the other Malay States than
was introduced in Negri Sembilan, About 1886 the Perak State
Council ordered the land of a major Chief, Tengku Long Jaffar,
to be transmitted in the female line. Since then however Muslim
Law has been more extensively adopted and the customary laws
in the Malay States (other than Negri Sembilan and Melaka)
have only survived in relation to the rights of widows and
divorcees. Among the country people many estates are still

e
L. Wilkinson, “Malay Law", p.f: Taylor, “Malay Family Law”, p.1£
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divided according to ‘@dar kampong, but this can only take place
by consent. The Muslim Law has been applied so frequently
by the Collectors of Land Revenue and the Courts that the law
of inheritance is now, except as to the special right of spouses,
the Muslim Law.*

Questions of property and inheritance are seldom litigated
between a woman and her own children or between the kindred
of an intestate. Such matters are often settled by agreement and
the tendency has been that in such agreements the widow usually
receives more than her share under Muslim Law. In the vast
majority of Malay families, onc-cighth of the estate does mot
provide the widow with subsistence. The matter was therefore
regulated by Malay custom rather than by Muslim Law. The
fact that the Muslim Law allows distribution of the estate of a
deceased person to be settled by consent of the heirs has en-
abled many arrangements which are in reality applications of
the ‘adat k to pass as distributi ding to Muslim
Law.?

In the casc of Re Timah binti Abdullch Decd.* it was
held that the rule of Muslim Law that a non-Muslim is ex-
cluded from, and cannot succeed to, the estate of a Muslim is
applicable in Pahang. This would seem also to be the practice
in the other Malay States and in Singapore.® In Penang
and Melaka, however, it is provided that a next of kin who
is not a Muslim shall be entitled to share in the distribution as
if he were a Muslim.®

In the States of Malaya the law relating to the application
for and grant of probate of wills and letters of administration of
the estate of a deceased person and the powers of executors and
administrators are contained in the Probate and Administration
Ordinance, 1959,7 which applies to Muslims. The Ordinance

. Taylor, op. cit,, pt.
. Ibid, p.aD. See Shafi v. Lijal (1948 - 49) M.LJ. Supp. p49.
(1941) M.LJ. 51,
The proviso to scction 42 of the Muslims Ordinance, 1957, which
provided that any of the next of kin who is not a Muslim shall be
entitled 1o share in the distribution as though he were a Muslim,
has been repealed by the Muslims (Amendment) Ordinance, 1960.
6. Muslimy Ordinance (Cap.57 of the Laws of the Straits Settlements,
1036), 8.27.
7. No.35 of 1959.

S
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however does not affect the rules of Muslim Law as varied by
local custom in respect of the distribution of the balance of the
estate of a deceased person after the debts have been satisfied.
The distribution of small estates of deceased persons— that is
estates consisting wholly or partly of immoveable property not
exceeding ten thousand dollars in total value — is dealt with
by the Small Estates (Distribution) Ordinance, 1955, which
also applies to customary land in Negri Sembilan. The Collector
of Land Revenue in distributing the land shall have regard to
the religious or customary law applicable to the distribution of
the estate of the deceased. Where the Collector is satisfied that
all the beneficiaries of the estate being of full age and capacity
have agreed between themselves as to the manner in which the
estate should be distributed, the Collector may, after recording
in the distribution order the terms of the agreement, and the
assent of the parties thereto, distribute the estate in the manner
provided by the agreement unless it shall appear to the Collector
to be unjust or inequitable to do so. Where any such agreement
has been entered into by all the beneficiaries who are of full age
and capacity the Collector may, if in his opinion it is in the
interests of any other beneficiary, who is a minor or a person
not of full capacity to do so, assent to the agreement on behalf
of such minor or person and may thereupon after recording
the terms of the agreement and the assent of the parties thereto
and of his own assent on behalf of the minor or person distribute
the estate in the manner prescribed by the agrecment. Where
two or more beneficiaries are entitled to share in any land com-
prised in one estate the Collector may at his discretion having
regard to the interests of those concerned and the interests of
good cultivation (a) allocate separate lots to individual bene-
ficiaries; or (b) allocate separate lots to two ‘or more bene-
ficiaries as co-proprietors or tenants in common in undivided
shares; or (c) subject to the provisions of any other written law
restricting the sub-division of land order any lot or lots to be
sub-divided by survey into parcels proportionate to the shares of
the beneficiaries, fixing a time in which they are to deposit the
appropriate survey fees in the Land Office and providing that in

8. No.3

of 1955 — The Ordinance is not in force in Penang or Meclaka.
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default of such deposit the land be registered in the names of
these beneficiaries as co-proprictors or temants in common in
equal shares. The Collector at his discretion, in order to prevent
the excessive sub-division of land or the holding of smull lots
of land in by persons or in plicated frac-
tional interests, may (a) where the share of a beneficiary is small
order the land or any part thereof allocated to any other bene-
ficiary or a specified interest therein to be charged to the
beneficiary for the amount of his share, together with interest at
such rate as may be just, not exceeding five per cent per annum,
in lieu of allocating to him a proprietory interest; or (b) where
the value of any interest or share in land or lot allocated to a
beneficiary is less than the value of the share in the estate to
which such beneficiary is entitled, direct that the difference in
value be made up to him in money by the other bencficiaries in
such proportion as is equitable and may order, if necessary, that
such payments and interest therein at such rates as may be just,
not exceeding five per cent per annum, be secured by a charge
upon any share or shares of such other beneficiarics; or (c)
order the land or any part of it to be sold.?

In determining whether to make a distribution order in
accordance with any agreement between beneficiaries or in scttling
the terms of any distribution order providing for the distribution
of land the Collector shall have regard to the following con-
siderations (a) dividing the land into several lots in several
names may seriously diminish the value of the estate as
a whole; (b) the real value of such shares, especially
when represented by complicated fractions, is less than their
proportionate value; (c) it is not conducive to good culti-
vation or to peace in a family for persons who have conflicting
interests to be undivided co-proprictors of land; (d) it is greatly
to the advantage of an infant that his co-proprictors should be
those nearly related to him; and (e) valuations are necessarily
estimates; it is therefore unnecessary that the estimated value of
a lot should be the precise amount of a beneficiary’s mathematical
share and it is sufficient if the estimated value of a lot substan-

tially corresponds to the beneficiary's calculated share. No dis-

9. Small Estates (Distribution) Ordinance, 1955 (No.34 of 1055), 5.12-19.
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tribution order, other than one made in pursuance of an agree-
ment between the bencficiaries shall have effect where any bene-
ficiary affected is a Muslim, unless every such beneficiary being
of full age and capacity has assented thereto, and where any
beneficiary is a minor or a person not of full capacity, such assent
has been given on his behalf by a guardian appointed by order
in writing by the Collector. Where there is any written law
relating to Bay? ul-Mal the Collector shall before distributing any
part of the estate of a deceased Muslim satisfy himself that any
share of the estate which is due to the Bayr ul-Mal has been duly
paid or proper provision made for the payment thereof 2"

Part VII of the Civil Law Ordinance, 1956 of the Feder-
ation which contains provisions relating to the disposal and
devolution of property on death does not apply to the disposal
of property according to Muslim Law. The Distribution Ordin-
ance, 1958, does not apply to the estate of any person profess-
ing the Muslim religion nor does it affect any rules of Muslim
Law as varied by local custom in respect of the estate of any such
person.

In Selangor, Kelantan, Pahang, Negri Sembilan, Melaka,
Penang and Kedah it is provided that if in the course of any
proceedings relating to the administration or distribution of the
estate of a deceased Muslim, any Court or authority, other than
the Court of the Kathi Besar or the Chief Kathi or Court of a
Kathi shall be under the duty of determining the persons entitled
to share in such estate or the shares to which such persons are
respectively entitled, the Court of a Kathi, if the gross value of
the estate docs not appear to him to exceed five thousand dollars,
and the Court of a Kathi Besar or Chief Kathi in any case, may
on request by such Court or authority, or on the application of
any person claiming to be a beneficiary, certify upon any set
of facts found by such Court or authority or on any hypothetical
set of facts, its opinion as to the persons who are, assuming such
facts, whether as found or hypothetical, entitled to share in such
estate and as to the shares to which they are respectively en-

10, Small E:

13 and 15
11. Nos5 of 19
12, No.l of 1958,

(Distribution) Ordinance, 1955, Schedule and Sections
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titlked. The Court of the Kathi or Kathi Besar or Chief Kathi
may, before so certifying its opinion require to hear the parties
on any question of law, but shall not hear evidence or make
findings on any question of fact. In any case of special difficulty,
the Kathi Besar or Chief Kathi or Kathi may refer the question
to the Legal Committee of the Majlis (in Kelantan to the Judicial
Committee of the Majlis or in Pahang to the Majlis or in Kedah
to the Fetua Committee) for its opinion and shall if such opinion
be given, so certify in accordance therewith.'®

In Trengganu it is provided that if in the course of any
proceedings relating to the administration or distribution of the
estate of a deceased Muslim any Court, other than the Court of
the Chief Kathi or of a Kathi which is under a duty to determine
the persons entitled to share in the estate or the shares to which
such persons are respectively entitled, may request the Court of
a Kathi if the gross value of the estate does not exceed five thou-
sand dollars, or the Court of a Chief Kathi to certify upon the
facts submitted by the Court its opinion as to the persons who
are entitled to share in the estate and the shares to which they
are entitled. The Court of a Chief Kathi or a Kathi may on
the application of a person claiming to be a beneficiary similarly
certify its opinion upon the facts submitted and may in any case
before certifying its opinion require to hear the parties on any
question of law, but shall not hear evidence or make findings on
any question of fact; in any case of special difficulty the Chief
Kathi or a Kathi may refer the question to the Muffi for his
opinion and shall if such opinion be given, certify in accordance
therewith, 1

In Singapore, applications for the grant of probate and
letters of administration are governed by the Probate and Adminis-
tration Ordinance and the powers of administrators and trustees
are dealt with in the Trustees and Settled Estates Ordinances.

13, Selangor Administration of Muslim Law Enactment, 1952, s47;
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 5.50; Pahang Administration of the Law of the
Religion of Islam Enactment, 1956, 539: Negri Sembilan Adminis-
tration of Muslim Law Enactment, 1960, s44; Malacca Adminis-
tration of Muslim Law Enactment, 1 s543: Penang Administration
of Muslim Law Enactment, 1959, s43: Kedah Administration of
Muslim Law Enactment, 1962, s44

11 Trengganu Administration of Islamic Law Enactment, 1955, 327,
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These are mainly based on English principles. The Muslims
Ordinance, 1957, in Singapore provides that in all applications for
letters of administration to the estate of a Muslim dying intestate
and leaving a widow or widows the Court may if it thinks fit
grant letters of administration to any other next of kin or person
entitled to administration by English Law in force in the State
if there was no widow either to the exclusion of the widow or
widows or jointly with such widow or widows or any one or more
of such widows. It is also provided that when any person being
the wife of a Muslim dies intestate leaving property of her own
and leaving male children who are above 21 years of age, such
male children shall be entitled to the grant of letters of administra-
tion in preference to her husband; the husband shall be entitled
next after such male children; after such male children and the
husband, the daughters, father, mother, brothers, sisters, uncles.
aunts, nephews and nieces of the intestate shall be entitled in that
order; and failing all these the next nearest of kin according to
the local English Law shall be entitled. Preference in the grant
of such letters of administration shall be given to male over
female relationship of the same degree; and the children of the
husband by other wives shall not be considered as next of kin
of the deceased wife.!®

The investment of trust funds is governed in Singapore by
the Trustees Ordinance but in Re Alkaff’s Settlements' it was
said that “the Court would be loathe to enforce upon a good
Mohammedan any investment which will compel the acceptance
by him of interest”. In that casc the Court in view of this and
having regard to the provisions of the settlement providing for
the investment of accumulations of income during minority in
the purchase of lands and houses, dirccted investment of the
proceeds of sale in immoveable property in Singapore subject
to the trusts of the settlement.

GENERAL INHERITANCE

The right of succession is founded on four causes:-(1) Kin-
ship; (2) Marriage; (3) Patronage (Wala) in the sense that the
patron is heir to the enfranchised slave but not vice versa; and
finally, (4) Religion, for in default of heirs of the first three

15. Singapore Muslims Ordinance, 1957, 545 and 46.
16, (1928) SS.L.R. 188
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kinds the inheritance passes to the general body of Muslims as
represented by the Bayr ul-Mal. Legitimate male heirs are ten
in number: (1) son; (2) son’s son how low so ever; (3) the
father; (4) father’s father and other agnate ancestors; (5)
brother; (6) brother's son; (7) father’s whole brother and father's
half brother on father’s side; (8) the son of father’s brother;
(9) the husband; and (10) the patron. Legitimate female heirs
are seven in number: (1) daughter; (2) son's daughter how low
so ever; (3) mother; (4) grandmother and other true female
ascendants; (5) sister; (6) wife and (7) the patroness, In a case
where all the male heirs mentioned are in existence, the father,
sons and wife share the succession to the cxclusion of all others.
If all the heiresses appear, the daughters, son's daughters, mother,
whole sisters and wives alone share the estate. Finally should all
possible male and female inheritors claim their portion, then the
succession  belongs  exclusively to the father, mother, sons,
daughters and husband or wives. The primitive doctrine of
the Shafi7 School did not allow cognates a share in the succession
and the heirs indicated in the Quran could never obtain
more than their determinate portions. Consequently in default
of persons legally entitled to it, the remainder of the inheritance
escheated to the State or Bayt ul-Mal. Later authorities have
introduced the rule that in all cases where public money is not
- administered in accordance with the law, the heirs indicated in
the Qur'an, with the exception of husband and wife, may after
receiving their respective portions and in default of other legit-
imate inheritors, demand that the remainder of the estate should
be proportionately distributed amongst them. The State or
Bayt ul-Mal is even excluded by cognates, if the deceased has
left no legitimate heir. By cognates are meant all relatives
except those already mentioned as legitimate heirs. They are of
ten different kinds of relationship: (1) mother's father and in
general any ancestor or ancestress who is not a legitimate heir
or heiress; (2) daughter’s children; (3) any brother’s daughters;
(4) sister's children; (5) uterine brother’s sons; (6) father's
uterine brother; (7) father’s brother’s daughters; (8) father's
sisters; (9) mother's brothers and sisters; and (10) relatives of
all these persons male and female. The “Sharers” are allotted



LAW OF PROPERTY 258

the shares fixed by the Holy Qur'an. If the Sharers exhaust the
inheritance, the agnates (‘Asabah) receive nothing by virtue of
their right of agnation; but otherwise they can claim what
remains of the estate, after deducting these portions. There is
no succession between a Muslim and a non-Muslim; and an
apostate cannot inherit or be inherited from.!?

In all parts of Malaya (with the exception of those parts of
Negri Sembilan and Melaka where the ‘adat perpateh or ‘adat
temenggong is followed to the exclusion of the Muslim Law) the
Muslim rules of inheritance on intestacy are followed. These
rules arc however subject to the following modifications in the
States of Malaya:—

(a) on the death of a peasant his widow is entitled to a
special share in his estate, as her share in harta
sapencharian unless provision has been made for her
inter vivos by registering land in her name. If the
deceased had no children and the estate is small she
may take the whole estate; in other cases she takes
a half or less according to circumstances;

(b) the residue of the estate is distributed according to
Muslim Law but, in as much as the widow’s special
share is discretionary, her one-cighth or one-quarter
share can and should be taken into consideration in
assessing the special share.’

In Sclangor, Kelantan, Trengganu and Pahang the Court
of the Chief Kathi and Courts of Kathis are given power to hear
and determine actions and proceedings rclating to (a) the
division of, and claims to, sapencharian property; and (b) the
determination of the persons entitled to share in the estate of a
Muslim deceased person and of the shares to which such persons
are respectively entitled; but such actions and proceedings can
also be brought in the ordinary courts.’® In the other States
of Malaya and in Singapore actions relating to the dis-

17. Nawawi, op. cit,, p246L.

18. Taylor, “Inheritance in Negri Sembilan”, P50

19. Selangor Administration’ of Muslim Law Enactment, 1952, 545 (3);
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, 548 (1); T ministration of Islamic Law
Enactment, 1955, 525(1 ; Pahang M[mmuu'dllull of the Law of the
Religion of Islam Enactment, 1956, 5.37 (3).
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tribution of the estate of a deceased can be heard and determined
in the ordinary civil courts.

The tule as to harta sapencharian originated as u rule of
the Malay custom. In the carly days when ownership of land
rested in bare occupation without any registratior. of title neither
the executive nor the courts were often concerned with disputed
succession to small holdings.  When land was registered, matters
of succession to such land came to be dealt with by Collectors,
who in general accepted the division agreed on by the next of
kin. Where there were disputes the matter was dealt with ac-
cording to the Muslim Law as varied by local custom. The
local Kathi who was called to give expert cvidence usually
declared the ‘adat, that is harta sapencharian, as a rule of Muslim
Law and in some such cases this property was described as
harta sharikat or partnership property. It is clear from the
resolutions of the Perak State Council in 1907 and the Pahang
Committee of Chicfs und Kathis in 1930 that this rule is a rule
of Malay custom. It is in fact the rule chari bahagi (earnings
are divided) of the ‘adat perpateh.*"

In Hujah Lijah v. Fatimah*' it was held that in Kelantan
a suit for harta sapencharian can be brought as an ordinary suit
in the High Court. The claim by a widow for harta sapen-
charian is not a claim for a share of the deccased’s estate, but
a claim adverse to the estate for property of the claimant held
in the name of the deccased; this branch of the Malay ‘adat is
recognised throughout Kelantan among peasant landowners and
the share usually considered to belong to the widow is one half,
epart from any question of her claim to a distributive share in
the deceased’s estate. The claim to harta sapencharian arises
most frequently in practice in applications for summary distribu-
tion of small estates and the practice is to regard such a claim
as one of the factors to be considered in attempting to formulate
an agreed scheme of distribution and such agreed schemes very
often give full effect to the claim

In the Selangor case of Haji Ramah v. Alpha** it was held
that the widow was entitled to one quarter of the value of land

. alor, ap.cit, pd m
21 (1950) 16 M.L.J. 63.
20 (1924) 4 F.M.S

R, 179,
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which she had helped to cultivate as upah or compensation for
work done in addition to her quarter share in the estate,

The Perak State Council Minute of 1907 refers only to claims
to harta sapencharian by a divorced wife and Raja Sir Chulan
expressed the view that the widow gets only what she is entitled
to under the law of inheritance in case of her husband’s death
losing her claim to what she had carned during marriage.®® In
Re Elang deceased** it was held that in the Perak River kam-
pongs the property acquired during a marriage is divided between
the parties on divorce or on the death of cither spouse. If the
wife assists in the actual cultivation she can claim half the
property, otherwise her share is smaller.

In Pahang the Committee of Chiefs and Kathis gave their
opinion in 1930 that a woman can cl,.uu\ harta sapencharian on
divorce or on the death of her husban

In Penang and Melaka it is provided that the estate and
cffects of a Muslim dying intestate after 1st January, 1924, shall
be administered according to the Muslim Law, except in so far
as such law is opposed to any local custom which prior to Ist
January, 1924 had the force of law; but any next of kin who is
uot a Muslim shall be entitled to share in the distribution as
though he were a Muslim, In applications for probate or letters
of administration in the case of a deceased Muslim, the petitioner
is required to state the School of Law to which the deceased
belongs. Questions of succession and inheritance according to
the Muslim Law are dealt with by the ordinary courts, and it
is provided that in deciding such questions the Court shall be
at liberty to accept as proof of the Muslim Law any definite
statements on the Muslim Law in all or any of certain specified
books, among which is the translation of Nawawrs Minhaj
a-Talibin.2®

In Singapore it is similarly provided that the estate and
cffects of a Muslim dying intestate after the 1st January, 1924,
shall be administered according to the Muslim Law, except in

28, Taylor,

24. Ibid,

25. Ibid.,

26, Muslinu Ordm'mce (Cap57 of the 1936 Edition of the Laws of the
Straits Settlements), s.27-2

“Malay Family Law", p1-44.
.4sv
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so far as such law is opposed to any local custom which prior
to the Ist January, 1924, had the force of law. In applications
for probate or letters of administration the petition shall in the
case of a deceased Muslim state the School of Law to which the
deceased belongs. Questions of succession and inheritance ac-
cording to the Muslim Law are dealt with in the ordinary courts
and it is provided that in deciding such questions the court shall
be at liberty to accept as proof of the Muslim Law any definite
statement on the Muslim Law in all or any of certain specified
books, among which is the translation of Nawawi's Minhaj
ap-Talibin*

It has been held in Singapore in the case of Syed Ibrahim
Alsagofi v. Attorney-General** that the Muslim rules of succes-
sion to the estate of an enfranchised slave are applicable in
Singapore. It was held that a person who frees a slave retains
over him the right of patronage; and a patron of an enfranchised
slave has a right to succced as an agnate to the estate of the
deceased enfranchised slave, and on the death of the patron his
agnates succeed to his right. The property of an enfranchised
slave in the absence of his wife, children or other relatives, is
therefore inherited by the son of the patron and does not escheat
or fall to the State as bona vacantia

In the case of Re Mutchilim®® it was held that where a
deceased Muslim belonging to the Shafi7 School of Law died
leaving a widow but no next of kin the widow is only cntitled
to one-quarter share of the estate and the doctrine of radd or
return does not apply to make her entitled to the balance of the
estate; the remaining three-quarter share will escheat 1o the State.

In Negri Sembilan it was recognised from the ecarliest days
that the law of inhcritance was ‘adat. In the tribal areas of
Kuala Pilah, Jelebu and Tampin (including Rembau and Tampin

2.

Singapore Muslims Ordinance, 1957, s42.44, as amended by the Mus-

lims (Amendment) Ordinance, 1960.

98, (1048) 14 M.LJ. 155,

20 (1960) 26 M.L.J. 25; according to the doctrine of wadd, if there it @
residue left afier the dlaims of the Sharers have been satisfied and there
is no one clse entitled to take the residue, the residue reverts 1o the
Sharers i proportion to their shates. In the early history of this
doctrine neither the husband nor the wife was entitled to take by
return, but a later development in the Hanafi School in India has
given such a sight also to the surviving spousc.
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proper) the ‘@dar that is followed is the ‘adat perpateh, The
fundamental principle of this ‘adar is tribal — the social unit is
not the family but the tribe, and therefore all rules affecting
persons tend to maintain the integrity of the tribe, and all rules
affecting property are designed to conserve the property in and
for the tribe. The tribe is the unit and it is matrilineal and
exogamous. The main object of the ‘@dat is to provide for the
continuance of the tribe through its female members and to
prevent alicnation of property so that there will always be suf-
ficient to provide maintenance for the women through whom
alone the tribe can be continued. From the principle that the
matrilineal tribe is the social unit, four cardinal principles of
distribution have been deduced:—

(a) all property vests in the tribe, not in the individual;

(b) acquired property, once inherited becomes ancestral;

(c) all ancestral property vests in the female members of

the tribe; and

(d) all ancestral property is strictly entailed, entrusted in

tail female®

All ancestral property belongs to the tribe; it vests in the
female members but they hold it as trustces for their tribe
rather than as owners. A person may acquire property, and
such property is not entailed in the first instance, unless of his
own volition he expressly entails it, and he is at liberty to dispose
of it during life, but the moment he dies it becomes entailed
and he therefore cannot dispose of it by will (Re Dato Ngiang
Kulop Kidal deceased). ™'

From the basic principle that property is tribal rather than
personal and that the man passes into his wife’s tribe in marriage,
it follows that all property owned by a married pair is joint
property and that it belongs to the tribe of the wife so long as
the marriage subsists,

Funeral expenses are a matter of grave importance in the
‘adat. They include not only the actual burial charges but also
the expenses of the last illness and the cost of the customary
feasts which are held on the third, seventh, fourteenth, forticth

0. Taylor, “Customary Law of Rembau", p92.
31 Ibid, p92.
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and hundredth days. Funeral expenses are chargeable:—

(a) in the case of a child or unmarried girl — on the joint
property of the parents;

(b) in the casc of an unmarricd man — on his personal
acquired property or, if he had none, on his mother's
or sister’s ancestral property;

(¢) in the case of a married person of either sex — on the
joint property of the marriage, primarily on moveable
assets or, failing that, on land;

(d) in the case of divorced or widowed persons — on the
shares or property acquired before, or during, or after
marriage, and, failing that, on the ancestral property
of the mother’s family.®

It is a rule that where any individual leaves acquired pro-
perty the funcral expenses must, if practicable, be limited to that
amount; only in the last resort may recourse be had to the an-
cestral property. An aged woman, however, may distribute her
property among her daughters or nieces, reserving only a portion
by way of kapan: in such cases her funeral expenses are chargeable
on the property so allocated, and a relative who pays them is
entitled to the kapan in addition to her ordinary share (Re Miut).**

Funeral expenses are by custom an actual encumbrance on
the appropriate property; if it appears that a wrong party has
paid them, an order for transmission may be made conditional
on the repayment of those expenses.*

The ‘adar® lays down certain fundamental rules regarding
distribution of property, moveable and immoveable, in the event
of death or divorce. Ancestral property devolves on the daughters
of the deceased in equal shares. The share of the deceased
daughter, if she predeceased her mother, devolves on her female
descendants. In the absence of direct female descendants, an-
cestral property devolves on the female descendants of the
nearest common ancestress in equal shares, per stirpes, but subject

32, Ibid,, p.10.
33, Ibid, p219.
34. Ibid, p.1l.
35 Lokman Yusof, “Islim & ‘Adat —as scen in Land Inheritance”, p.17-18
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to the rights, if any, of the sons and brothers of the deceased to
statutory life-occupancy.

The various degrees of kadimship or relationship among the
heirs in the family are termed sanak ibu if the mothers were sisters,
or sanak dato’ if the grandmothers were sisters, or sanak moyang
if the great-grandmothers were sisters. These kadims or wariths
become the indirect heirs to a deceased’s customary estate in the
event of failure of direct heirs, subject to the rule that the nearer
in degree excludes the more distant. In default of both direct
and indirect heirs the land will be auctioned, and it will be a
condition of the sale that members of the same tribe should have
priority to bid at the auction before it is thrown open to members
of other tribes. The proceeds of the sale will go to the deceased’s
son or sons or her maternal brothers or uncles as the case may be.

Life-occupancy is granted to the deceased’s male issues or
to her maternal brothers in default of direct customary heirs:
the rights of the sons prevail over those of their maternal uncles.
Life pancy permits the p to enjoy the produce of the
land during their lifetime. Generally the life-occupants are
seldom found living on the land or cultivating the sawah land or
rice-field. Nonetheless the bestowal of life-occupancy is normally
insisted upon to serve as an assurance and a safeguard against
failure on the part of the female warirhs to maintain or look after
a destitute or a divorced relative.

The fundamental principles of division of property among
the members of the tribes are;—

Pembawa, kembali;

Dapatan, tinggal;

Charian, bagi;

Mati laki, tinggal ka-bini;

Mati bini, tinggal ka-laki
that is to say, what is brought by the man to the woman’s house
at the time of marriage goes back with him on divorce, or to his
wariths on his death; that which is found in the possession of
the wife at the time of the marriage remains with her on divorce
or it goes to her customary heirs on her death; that which is
acquired during the period of wedlock is to be equally divided
between them on divorce and on the death of the husband it
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goes to the wife, and vice-versa, provided there are no issues
between the two.

Harta charian bujang or property acquired by a man while
he is still single devolves on the ncarest female relatives of the
deceased. Property given to a son by his parents ranks as charian
bujang, and becomes harta pembawa on his marriage and this
reverts to his wariths on his death. Similarly a gift to a married
man by his family also ranks as pembawa and not a charian of
the marriage.

Both harta pembawa and harta dapatan must be declared
before the elders at the time of the marriage, and in the cvent
of death, claims for the return of harta pembawa must be made
on the 100th day funeral feast.

Difliculties often arise with regard to the separate cstates
of the spouses, that is the harta pembawa of the husband and the
harta dapatan of the wife. These are inberited by the nearest
wariths or kadims of the respective spouse in his or her tribe.
Complications may occur if the deceased has been married twice
or more and acquired some property during one marriage and
some during another, Property acquired in the first marriage
may be harta pembawa or harta dapatan of the second marriage.
If harta pembawa increases in value during marriage, the increase
or untong ranks as charian laki-bini. Similarly, if harta dapatan,
say, a buffalo, has a natural increase during the marricd period,
the increase also ranks as charian laki-bini. Many complicated
and vexed problems may arise regarding devolution and distribu-
tion of property following death or divorce, but however difficult
or insoluble the problems may appear the basic principles for
dealing with them remain unchanged, namely: pembawa kembali;
charian bagi; dapatan tinggal.

The basic principle is that all the ancestral property of
the family is to be divided equally per stirpes — the property is
therefore distributed equally to direct female descendants per
stirpes — but due regard must be had to any partial distribution
which may alrcady have been made. The rule applies only
1o the proper share of the proprictor, so that if the deceased was
registered as the holder of all land derived from her mother



LAW OF PROPERTY 261

and left one sister, the sister would be entitled to half, and the
daughters of the deceased the other half in equal shares,

Acquired property is divided into two classes according to

its origin — charian bujang which plainly belongs to one tribe
and that acquired by the joint efforts of a married pair charian
laki-bini in which both the tribes are interested. Harta pembawa
means the personal estate of a married man, the property brought
by him to his wife’s tribe into which he passes on marriage; it may
include property of three kinds, viz., his own earnings as a
bachelor (charian bujang), his share of the earnings of any for-
mer marriage, and any ancestral property of his own family in
which he has an interest. Harta dapatan means the separate
estate of a married woman and also includes three kinds of
property, viz., her own acquisitions as a spinster, divorcee or widow
(charian bujang or charian janda), her share of the earnings of
a former marriage and her ancestral property. Charian bujang
thus becomes harta pembawa or dapatan on marriage and charian
laki-bini of the marriage becomes harta pembawa or dapatan of
a subsequent marriage,

The rules for the distribution on death of acquired property

are as follows:—

(1) The harta dapatan or pembawa reverts on death to
the deceased, that is the nearest female relative in
the tribe of the deceased, (in the case of a man his
sister, in the case of a woman her daughter).

(2) The charian laki-bini is apportioned:—

(a) on the death of either spouse without issue of
the marriage the whole remains to the survivor;

(b) on the death of the husband leaving issue —
the whole remains to the widow and issue;

(¢) on the death of the wife leaving issue, it is
divided between the widower and the issue, but
not necessarily equally; the principle of the divi-
sion, by agreement or otherwise, is to make
provision for the issue.?®

In the non-tribal parts of Negri Sembilan (Seremban and

Port Dickson), the tribal organization had ceased to be effective

- ——.
36. Taylor, “Customary Law of Rembau”, p.14f.
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by 1874, and it would appear that the practice adopted was the
‘adat temenggong. In general the distribution follows a family
settlement or pakat but where there is dispute the distribution
tends to follow the rules laid down by the ‘adat temenggong
(which is not as definite as but tends to follow the ‘adat per-
pateh), though there appears to be a tendency to follow the rules
of Muslim Law.*

The Small Estates (Distribution) Ordinance, 1955, provides
that in making any distribution order where the deceased is a
member of a tribe in respect of land in the districts of Jelebu,
Kuala Pilah, Rembau and Tampin in Negri Sembilan, the Col-
lector shall apply the following principles:—

(a) if any land appears to be ancestral customary land,
though not registered as such, it will be transmitted
to the customary heiress, subject if necessary to life
occupancy;

(b) where any property is found as a fact to be harta
pembawa or harta dapatan it may be transmitted to
the customary heiress of the deceased subject to the
right of any other person to a share or charge over
that property according to the principle of untong, where
applicable, and on registration of the order the Col-
lector may, if necessary add the words “Customary
Land” to any title affected, but he shall not be bound
to do so;

(c) where any property is found as a fact to be harta
charian bujang or harta charian laki-bini it may be
transmitted according to the custom of the luak, and
on registration of the order the Collector may, if
necessary, add the words “Customary Land” to any
title affected but he shall not be bound to do so;

(d) the Collector shall give effect to customary adoptions
where they are satisfactorily proved;

(e) in all cases regard shall be had to any partial distribu-
tion of property made or agreed upon in the lifetime
of the deceased and to the existence of any property

37. Taylor, “Inheritance in Negri Sembilan, p.80.
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which is affected by such distribution or agreement
though not part of the estate;

(f)  wherever practicable the Collector shall avoid trans-
mitting undivided shares in any one lot to members
of different tribes;

(g) where funeral expenses are by the custom chargeable
on specific property and the party on whom the prop-
erty ought to devolve has not paid them, the Col-
lector may require such party to pay the funeral
expenses as a condition of inheriting that property
or may by the order charge that property with the
amount of the funeral expenses.®®

WILLS

It is recommended by the Sunnah that every person should
make a will and appoint testamentary exccutors to see to the
payment of the testator’s debts, the payment of legacies and the
guardianship of his infant children. The capacity to make a
will is accorded by law to everyone without distinction of sex,
who is adult, sane and free; and even to a person otherwise
incapable by reason of imbecility. Such capacity is not pos-
sessed by a madman, by a person in faint nor a minor though
according to the Minhaj at-Talibin one jurist maintains that this
incapacity does not extend to a minor who has attained the age
of discernment. Testamentary dispositions for the public benefit
must have some lawful object, while those in favour of one or
more individuals are permitted only on condition that the person
designated is capable of exercising a right of property. Thus
a legacy in favour of a child conceived has cffect only upon the
double condition, that such child is born alive and that the
conception has already taken place at the moment of disposition,
Testamentary dispositions in favour of an animal are absolutely
void whether an intention was cxpressed to constitute the animal
a proprietor or whether nothing is expressed as to that; but when
there is merely a declaration that the legacy is to be used so
that the animal may never be in want of necessary nourishment,
the traditional doctrine admits its validity. A legacy for the
upkeep of a Masjid is legal and even a will in favour of a

—_—
38. Small Estates (Distribution) Enactment, 1935 (No.34 of 1955), 5.20-25,



264 ISLAMIC LAW IN MALAYA

Masjid without adding anything else; however, in this case the
disposition is supposed to have been made not only for the up-
keep but also for the embellishment of the building. A legacy
may be left to a non-Muslim whether or not the subject of a
Muslim sovereign and even to an apostate.®®

A legacy in favour of a legitimate heir can only take effect
with the unanimous consent of the co-heirs pronounced after the
succession has been opened. This consent is necessary even if the
co-heirs renounce that succession and it cannot be given before
the death of the testator, as the disposition is only rendered
invalid by the existence of co-heirs at the time of the death
and this cannot be known before that event. A testamentary
disposition leaving each inheritor his legitimate portion is void
but there is no objection to leaving one of the heirs a specific
object of the same value as the portion he can legally claim,
but the disposition must be approved by the co-heirs.*

Testamentary dispositions may not exceed a third of the
estate and those made in contravention of this rule of the law may
be reduced to the portion which may be disposed of, upon the
application of the heir or heirs. If the heir declares his approval
of the disposition it is effective whatever its amount may be;
but according to one jurist it is then considered as a mere dona-
tion upon the part of the heir, the legacy itself remaining void
for as much as exceeds the third. The reduction is carried out
by forming a lump total of all the property existing on the day
of the death of the deceased or according to some jurists on the
day the disposition was made. A person who becomes so ill as to
be in danger of death may no longer dispose of his property for
anything to a greater amount than one third but should he against
all hope recover these dispositions cannot be invalidated. A sick
person, not in danger, may freely dispose of his property; and
even if he unexpectedly dies during this sickness his dispositions
take their full legal effect. This is not the case where death
is caused by the malady from which he suffered, even though it
was not considered of a dangerous nature, for then it is shown to
have been really dangerous. The following circumstances are re-

30. Nawawi, opucit,, p259f.
40. Ibid., p260.
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garded by the Shafi7 School as analogous to a dangerous
malady:— being made a prisoner of war by non-Muslims who
do not usually give quarter; being in desperate battle between
two armies of equal strength; being condemned to death or to
be stoned to death; being in a vessel during a storm or a rough
sea; a woman in gricvous pangs of child-birth before or after
child-birth, so long as the foetus has not severed the membrane.*!

Testamentary dispositions are expressed thus: “I leave to
him such or such a thing”, “Remit it to him”, “Give it to him
after my death”, “T make it his”, “It will be his after my death”,
but the mere words “It is his”, constitute an admission and not
a legacy. On the other hand where one says: “It is his in my
succession” this is a valid testamentary disposition. A testa-
mentary disposition can also be expressed in a way which though
not explicit still indicates the last wish of the deceased as for
example, by giving witnesses a writing that contains it. A legacy
in favour of a category of persons as “the poor” does not require
acceptance but becomes irrevocable by decease; while on the
other hand a legacy in favour of one or more particular persons
must be formally accepted by them. The acceptance or re-
nunciation of a legacy cannot take place during the testator’s life-
time; and it is not even strictly necessary that the legatee should
declare his decision immediately after the decease. Moreover a
legacy lapses if the legatee predeceases the testator. If he dies
after the testator but before accepting the legacy the right of
acceptance passes to his heirs. As to the question at what period
the legacy becomes the property of the legatee some jurists con-
sider that the legatee becomes owner from the death of the
testator, under the condition that he accepts the legacy; others
maintain the contrary, that is that he becomes owner only upon
acceptance. The better view as stated in the Tuhfah is that the
:iacy becomes the property of the legatee only when he accepts

A testamentary disposition may be wholly or partly revoked.
This may be done verbally or by the fact of having disposed of
the object bequeathed by sale, dower, gift or security, or by an
—_—

4. Ibid., p.260f.
42. Ibid, p262t.
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injunction to the heir to dispose of the thing bequeathed or by
an authorisation to sell the thing bequeathed.*®

The executor appointed should be a Muslim, adult, sane,
free, of irreproachable character and a fit person to perform the
duties entrusted to him. The form of words by which an exec-
utor may be appointed are: “I name you my testamentary exec-
utor”, “I entrust my affairs to you” and so on but there is no
objection to adding a term or condition. It is necessary to
define with precision the duty an executor is charged with; for if
one merely says “I name you my executor” the disposition is
null and void. The nomination of testamentary executor has
no effect until the duty is accepted; and this acceptance cannot
take place in the testator’s lifetime.*t

Where the testator has named two exccutors, neither can
do anything without the other’s concurrence, unless the power
has been formally given to him.** This rule is superseded in the
States of Malaya by the provisions of the Probate and Administra-
tion Ordinance, 1959. Section 6 of the Probate and Administra-
tion Ordinance, 1959 provides that where probate is granted
to one or some of two or more persons named as executors,
whether or not power is reserved to the others or other to prove,
all the powers which are by law conferred on the personal re-
presentative may be exercised by the proving executor or exec-
utors for the time being and shall be as effectual as if all the
persons named as executors had concurred therein.*®

According to the ShafiT School of Law, an executor cannot
by his will appoint another executor to replace him after his
death unless such power has been given to him by the original
testator; but the testator can appoint two executors to succeed
one another as for example by the words: “I make you my
testamentary executor until the majority of my son”. A person
cannot appoint an executor to be the guardian of his own children
during the lifetime of their father's father, who is the lawful
guardian if he is capable of performing his duty. It is forbidden
to give power to an executor to conclude a contract of marriage

3 P268.
46, Probate and Administration Ordinance, 1959 (No.35 of 1959), 5.6,
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for the deceased’s son during his minority or to represent the
deceased’s daughter as her guardian in a contract of marriage.*”

In Sclangor, Kelantan, Trengganu and Pahang the Court
of the Chief Kathi and Courts of a Kathi and in Perlis the Court
of a Kathi and Assistant Kathi are given power to hear and
determine all actions and proceedings in which the partics profess
the Muslim religion and which relate to wills or death-bed gifts
of a deceased Muslim;* but such actions and proceedings can
also be heard and determined in the ordinary courts. In the
other States of Malaya and in Singapore actions relating to wills
and death-bed gifts may be heard and determined in the ordinary
courts.

The Wills Ordinance, 1959 of the States of Malaya does
not apply to Muslims®® but in Singapore the Wills Ordinance
(Cap. 35) applies to Muslims and the Muslims Ordinance, 1957,
provides that the provisions of the Ordinance shall be without
prejudice to the Probate and Administration Ordinance and the
Wills Ordinance.” Thus the capacity of a person to make a
will, the form of a will and the effect of marriage on wills are
based in Singapore on the English principles embodied in the
Wills Ordinance. Thus it has been held in Re Shaik Abubakar
bin Mohammed Lajam® that so far as concerns immovable pro-
perty in Singapore the will of an Arab Muslim is revoked by his
subsequent marriage. This case has however not been followed
in Re Syed Hassan bin Abdullah Aljofri"® where it was held that
a will of a testator not domiciled in Singapore is not revoked
on a subsequent marriage and may be operated even in regard
to land in Singapore.

In the Malay States the rule of Muslim Law under which

47. Nawawi, op. cit,, p267-268.

48. Sclangor Administration of Muslim Law Enactment. 1952, 545 (3);
Kelantan Council of Religion and Malay Custom and Kathis Courts
Enactment, 1953, s48 (1) Trengganu Administration of Islamic Law

155, 5.25(1): Pahang Administration of the Law of the

Religion of Islam Enactment, 1956, 37 (3); Perlis Administration
of Muslim Law Enactment, 1963, 5.11 (4),

49, Wills Ordinance (No.38 of 1959), 52 (2).

50. Singapore Wills Ordinance (Cap. 35 of 1955); Muslims Ordinance
(No. 25 of 1957), s. 47; Probation and Administration Otdinance
(Cap. 17 of 1955).

51, (1985) 4 M.LJ. 137,

52 (1949) 15 M.LJ. 198.
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a man has the power to dispose by will of not more than one-
third of his property belonging to him at the time of death, is
followed (Shaik Abdul Latif v. Shaik Elias Bux)®

The will of a Muslim which attempts to prefer one heir
by giving him a bigger share of the estate than he is cntitled
to by Muslim Law is wholly invalid as to such bequest without
the consent of the other heirs (Siti v. Mohamed Nor) .

In Re Ismail bin Rentah deceased™ a member of the Malay
Public Servants’ Co-operative Society Ltd. of Seremban nominated
his daughter to receive his share or interest in the Society in the
event of his death. Tt was held that the letter of nomination was
not a gift inter vivos but at most a gift mortis causa which under
Muslim Law is treated as a disposition by will and as the other
heirs did not consent to the bequest it was inoperative. The
nomination therefore did not confer a right on the nomince to
take beneficially and the money from the Society fell to be divided
among all the beneficiaries according to Muslim Law.

A testator cannot delay the vesting of his estate in his heirs.
A direction in the will of a Muslim instructing the executors
to deal with his estate for ten years and then distribute it is
invalid. (Saeda v. Haji Abdul Rahman).5®

The rule of the ‘adat is stricter than that of Muslim Law.
A person cannot dispose of his property by will (Re Dato Ngiang
Kulop Kidal deceased)™ and an agreement made during life to
vary the succession is void. (Hassan v. Romit)."

In Penang and Melaka (except in regard to Melaka Cus-
tomary Land) until the coming into force of the Federation Wills
Ordinance, 1959, and in Singapore until the coming into force
of the Muslims Ordinance, 1957, the law was that a Muslim
may by will alienate the whole of his property and such alienation
will be good though contrary to Muslim Law (In the goods of
Abdullah).*  Melaka Customary Land is not capable of devise
by law and the land descends on the death of the mother

53, (1915) 1 FM L.R. 204,

98.
56.  (1918) 1 F.MS.L.R. 852
57. Taylor, ;Customary Law of Rembau, pIz.
58. Ibid,, p.6:
59. (1835) 2 Ky:he Ecc. 8.
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to the mother’s heirs according to Muslim Law by virtue of
section 11 of the Malacca Lands Customary Rights Ordinance.%
Any attempt to devise such land is nugatory (Abdul Wahab bin
Abdul Rauf v. Haji Wahab®').

Under the provisions of the Muslims Ordinance, 1957, in
Singapore, where a Muslim dies domiciled in Singapore leaving
a will and leaving any person who under the School of Muslim
Law to which the deceased belonged at the time of his death
is entitled either to a share in the estate of the testator or to the
residue or any part thereof of the estate of the testator, then if
the Court on application by or on behalf of any such person finds
that the will does not make provision or sufficient provision for
that person in accordance with the School of Muslim Law to
which the deceased belonged at the date of his death, the Court
shall make an order, not inconsistent with such School of Law,
varying the will of the testator in order that provision or sufficient
provision in accordance with such School of Law shall be made
out of the testator’s net estate for that person; in determining
in what way and as from what date provision for any person
ought to be made by such order the Court shall as far as possible,
ensure that the order does not necessitate a realization that would
be improvident having regard to the nature of the testator's estate
and the interest of the heirs as a whole.

The rules of private international law as to the validity of
testamentary dispositions are followed in Malaya. Thus in Re M.
Mohamed Haniffa deceased™ it was held that as the deceased
was domiciled in India, the succession to his estate must be reg-
ulated by the law of his domicile, which was Muslim Law and
therefore the rules of Muslim Law that a testator could only
validly dispose by will of one-third of his property and that «
bequest to one heir was invalid unless the other heirs agreed,
were followed and applied. In the case of Re Syed Shaik Alkafi*
it was held the general principle that the lex situs should govern
trusts of immovable property was not displaced by the notional
60. Cap.125 of Laws o[ Straits Settlements, 1936.
6L (1940) O M.L.J. 2
62, Muslims Oldnmuct 1957, s41.

2 (1940) 9 M.L.J. 286.

(1923) 2 Malayan Cases $6; but scc Re Syed Hussan bin Abdullah
Aljofri (1949) M.LJ. 198
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conversion directed by the testator and therefore the law ap-
plicable in the case of trusts of i le property in Singap
is the law of Singapore.

CUSTOMARY LAND TENURE®™

The basic principle of ‘adat perpateh rclating to the tenure
of harta pesaka is that property vests in the female members of
the tribe, entail female. The individual holder of the property
at any time, holds it on behalf of the tribe; the right is transmis-
sible but not alienable. Under strict customary law a male can-
not acquire any proprictary interest in harta pesaka except the
interest of beneficial life occupancy in the event of failure of
direct customary heirs, but the reversionary interests remain in
the nearest female relatives. The introduction of the Torrens
System of land registration introduced a revolutionary change
in the concept and practice of customary land tenure. The
occupant of tribal Jand has now become the registered proprietor
of land held under entries in the mukim registers; the area is
surveyed by the Survey Department; she possesses a document
of ftitle; dealings have to be executed in statutory [orms, duly
attested, and the instruments have to be presented and registered
under the provisions of the Land Code. She is responsible for
the payment of the quit rent and for the observances of the con-
ditions in the title either expressed or implied. The result is that
registered proprietors are asserting their individual rights of pos-
session to the exclusion of other members of the tribe. This
is indeed a departure from the old concept that the land is the
property of the tribal community, and that the right of the
individual extends only to its use. There is no doubt that land
registration gives the registered proprietor a greater sense of
security regarding land tenure and a greater incentive to practise
good husbandry; but at the same time it tends to weaken the very
basis on which the ‘@dar rests, and may in the end lead to the
disintegration of the ‘adat.

Until the passing of the Customary Tenure Enactment 1909,
there was no restriction in law to stop dealings in tribal or an-
cestral lands, although strictly under the ‘adat dealings outside
the tribe were forbidden. The Customary Tenure Enactment,

Lokman Yusof, op.cit,, p.14
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1909, was enacted with the express object of preventing dealings
in tribal lands with those outside the tribes. The Enactment
empowered the Collector to inscribe the words “Customary Land™
on titles held subject to the custom.  Unfortunately, this provision
of the law was not systematically complied with, and there are
still many ftitles in the mukim registers which are undoubtedly
ancestral lands, but which have not been inscribed. Had this
provision been generally followed, there would be far less dispute
and litigation on transmission. In the Luak of Rembau, how-
ever, the fact that all titles which arc derived from the Old Titles
are ipso facto customary lands is not disputed. In Kuala Pilah
the position is obscure. All titles which are derived from the
old Malay grants are prima facie ancestral lands, but if the titles
are not endorsed “Customary Land” under the provisions of the
Customary Land Tenure, there would appear to be nothing to
stop the registered proprictors from disposing of the lands under
the provisions of the Land Code cven though this practice is
contrary to the ‘adar.’®

The Customary Tenure Enactment, 1909, was repealed and
replaced by the Customary Tenure Enactment, 1926. The object
of the later Enactment was to consolidate and amend the law
relating to customary tenure ... “Customary Land” is defined
to mean land held by an entry in the Mukim Register which has
been endorsed under the provisions of that Enactment or under
those of the previous Enactment. In spite of this definition, the
expression “Customary Land” continued to be ambiguous, and
this ambiguity gave risc to misunderstanding and confusion of
interpretation and decision. Where the titles are endorsed, no
difficulty arises on the question as to whether or not the land
is held subject to the custom. The endorsement on the fitle
is in itself conclusive evidence that the land is held subject to the
custom, and all dealings and transmission connccted with the
land are dealt with under the Customary Tenure Enactment.
Where the titles are not so endorsed, the procedure regarding
the distribution of a deceased’s estate was governed by section
184(iii) of the Probate and Administration Ordinance now re-
pealed and replaced by section 12(7) of the Small Estates
_—

66. Ibid, p.1s.
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